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1.0 STATUTORY REQUIREMENTS FOR GOVERNMENT TRANSACTIONS

Government transactions are subject to statutes in addition to those applicable to non-

government ventures. Therefore, compliance with the following statutes is required:

A. STATUTETITLE
18 USC 874 & 40 USC 276¢ Copeland Act
41 USC 423 Procurement Integrity
31 USC 1352 Payments to Influence Certain Transactions
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B.

40 USC 327 et seq. Contract Work Hour and Safety Requirements Act
40 USC 276a et seq. Davis Bacon Act

41 USC 10b Buy American Act — Construction

41 USC 601 et seq. Contract Disputes Act

10 USC 2692 Storage and Disposal of Toxic and Hazardous Material

APPLICABLE CLAUSES:

1. Cancdlation, Rescission, and Recovery of Fundsfor Illegal or Improper Activity

(a) If the Government receives information that a contractor or a person has engaged in
conduct constituting a violation of subsection (a), (b), (c), or (d) of section 27 of the
Office of Federa Procurement Policy Act (41 U.S.C. 423) (the Act), as amended by
section 4304 of the National Defense Authorization Act for Fiscal Y ear 1996 (Pub. L.
104-106), the Government may --

(1) Cancel the solicitation, if the contract has not yet been awarded or issued; or
(2) Rescind the contract with respect to which --

(i) The Contractor or someone acting for the Contractor has been convicted for an
offense where the conduct constitutes a violation of subsection 27(a) or (b) of the
Act for the purpose of either --

(A) Exchanging the information covered by such subsections for anything
of value; or

(B) Obtaining or giving anyone a competitive advantage in the award of a
Federal agency procurement contract; or

(i) The head of the contracting activity has determined, based upon a
preponderance of the evidence, that the Contractor, or someone acting for the
Contractor, has engaged in conduct constituting an offense punishable under
subsection 27(e)(1) of the Act.

(b) If the Government rescinds the contract under paragraph (a) of this clause, the
Government is entitled to recover, in addition to any penalty prescribed by law, the
amount expended under the contract.

(c) Therights and remedies of the Government specified herein are not exclusive, and are
in addition to any other rights and remedies provided by law, regulation, or under this
contract.

2. Limitation on Paymentsto Influence Certain Federal Transactions
(a) Definitions.

"Agency," as used in this clause, means executive agency.

"Covered Federal action,” as used in this clause, means any of the following Federal
actions:
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(1) The awarding of any Federal contract.

(2) The making of any Federal grant.

(3) The making of any Federal loan.

(4) The entering into of any cooperative agreement.

(5) The extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreement.

"Indian tribe" and "tribal organization,” as used in this clause, have the meaning
provided in section 4 of the Indian Self-Determination and Education Assistance Act
(25 U.S.C.450B) and include Alaskan Natives.

"Influencing or attempting to influence," as used in this clause, means making, with
the intent to influence, any communication to or appearance before an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with any covered Federal
action.

"Local government,” as used in this clause, means a unit of government in a State
and, if chartered, established, or otherwise recognized by a State for the performance
of agovernmental duty, including alocal public authority, a specia district, an
intrastate district, a council of governments, a Sponsor group representative
organization, and any other instrumentality of alocal government.

"Officer or employee of an agency,” as used in this clause, includes the following
individuals who are employed by an agency:

(1) Anindividua who is appointed to a position in the Government under Title 5,
United States Code, including a position under atemporary appoi ntment.

(2) A member of the uniformed services, as defined in subsection 101(3), Title 37,
United States Code.

(3) A specia Government employee, as defined in section 202, Title 18, United
States Code.

(4) Anindividual who isamember of aFedera advisory committee, as defined
by the Federal Advisory Committee Act, Title 5, United States Code, appendix 2.

"Person,” as used in this clause, means an individual, corporation, company,
association, authority, firm, partnership, society, State, and local government,
regardless of whether such entity is operated for profit, or not for profit. Thisterm
excludes an Indian tribe, tribal organization, or any other Indian organization with
respect to expenditures specifically permitted by other Federal law.

"Reasonable compensation,” as used in this clause, means, with respect to aregularly
employed officer or employee of any person, compensation that is consistent with the
normal compensation for such officer or employee for work that is not furnished to,
not funded by, or not furnished in cooperation with the Federal Government.
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"Reasonable payment,” as used in this clause, means, with respect to professional and
other technical services, a payment in an amount that is consistent with the amount
normally paid for such services in the private sector.

"Recipient,” as used in this clause, includes the Contractor and all subcontractors.
Thisterm excludes an Indian tribe, tribal organization, or any other Indian
organization with respect to expenditures specifically permitted by other Federal law.

"Regularly employed,” as used in this clause, means, with respect to an officer or
employee of a person requesting or receiving a Federal contract, an officer or
employee who is employed by such person for at least 130 working days within 1
year immediately preceding the date of the submission that initiates agency
consideration of such person for receipt of such contract. An officer or employee who
is employed by such person for less than 130 working days within 1 year immediately
preceding the date of the submission that initiates agency consideration of such
person shall be considered to be regularly employed as soon as he or she is employed
by such person for 130 working days.

"State," as used in this clause, means a State of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, aterritory or possession of the United
States, an agency or instrumentality of a State, and multi-State, regional, or interstate
entity having governmental duties and powers.

(b) Prohibitions.

(1) Section 1352 of Title 31, United States Code, among other things, prohibits a
recipient of a Federal contract, grant, loan, or cooperative agreement from using
appropriated funds to pay any person for influencing or attempting to influence an
officer or employee of any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congressin connection with any of the
following covered Federal actions. the awarding of any Federal contract; the making
of any Federal grant; the making of any Federal loan; the entering into of any
cooperative agreement; or the modification of any Federal contract, grant, loan, or
cooperative agreement.

(2) The Act also requires Contractors to furnish adisclosure if any funds other than
Federal appropriated funds (including profit or fee received under a covered Federal
transaction) have been paid, or will be paid, to any person for influencing or
attempting to influence an officer or employee of any agency, aMember of Congress,
an officer or employee of Congress, or an employee of a Member of Congressin
connection with a Federal contract, grant, loan, or cooperative agreement.

(3) The prohibitions of the Act do not apply under the following conditions:
(i) Agency and legidative liaison by own employees.

(A) The prohibition on the use of appropriated funds, in subparagraph
(b)(2) of this clause, does not apply in the case of a payment of reasonable
compensation made to an officer or employee of a person requesting or
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receiving a covered Federal action if the payment is for agency and
legidlative liaison activities not directly related to a covered Federal
action.

(B) For purposes of subdivision (b)(3)(i)(A) of this clause, providing any
information specifically requested by an agency or Congress is permitted
at any time.

(C) Thefollowing agency and legidlative liaison activities are permitted at
any time where they are not related to a specific solicitation for any
covered Federal action:

(1) Discussing with an agency the qualities and characteristics
(including individual demonstrations) of the person's products or
services, conditions or terms of sale, and service capabilities.

(2) Technical discussions and other activities regarding the
application or adaptation of the person's products or services for an
agency's use.

(D) The following agency and legislative liaison activities are permitted
where they are prior to formal solicitation of any covered Federal action --

(2) Providing any information not specifically requested but
necessary for an agency to make an informed decision about
initiation of a covered Federal action;

(2) Technical discussions regarding the preparation of an
unsolicited proposal prior to its official submission; and

(3) Capability presentations by persons seeking awards from an
agency pursuant to the provisions of the Small Business Act, as
amended by Pub. L. 95-507, and subsequent amendments.

(E) Only those services expressly authorized by subdivision (b)(3)(i)(A) of
this clause are permitted under this clause.

(i) Professional and technical services.

(A) The prohibition on the use of appropriated funds, in subparagraph
(b)(2) of this clause, does not apply in the case of --

(1) A payment of reasonable compensation made to an officer or
employee of a person requesting or receiving a covered Federal
action or an extension, continuation, renewal, anendment, or
modification of a covered Federal action, if payment isfor
professional or technical services rendered directly in the
preparation, submission, or negotiation of any bid, proposal, or
application for that Federal action or for meeting requirements
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imposed by or pursuant to law as a condition for receiving that
Federal action.

(2) Any reasonable payment to a person, other than an officer or
employee of a person requesting or receiving a covered Federal
action or an extension, continuation, renewal, anendment, or
modification of a covered Federal action if the payment isfor
professional or technical services rendered directly in the
preparation, submission, or negotiation of any bid, proposal, or
application for that Federal action or for meeting requirements
imposed by or pursuant to law as a condition for receiving that
Federal action. Persons other than officers or employees of a
person requesting or receiving a covered Federal action include
consultants and trade associations.

(B) For purposes of subdivision (b)(3)(ii)(A) of this clause, "professional
and technical services" shall be limited to advice and analysis directly
applying any professional or technical discipline. For example, drafting of
alegal document accompanying abid or proposal by alawyer is
alowable. Similarly, technical advice provided by an engineer on the
performance or operational capability of a piece of equipment rendered
directly in the negotiation of acontract is allowable. However,
communications with the intent to influence made by a professional (such
asalicensed lawyer) or atechnical person (such as alicensed accountant)
are not allowable under this section unless they provide advice and
analysis directly applying their professional or technical expertise and
unless the advice or analysisis rendered directly and solely in the
preparation, submission or negotiation of a covered Federal action. Thus,
for example, communications with the intent to influence made by a
lawyer that do not provide legal advice or analysis directly and solely
related to the legal aspects of hisor her client's proposal, but generally
advocate one proposal over another are not allowable under this section
because the lawyer is not providing professional legal services. Similarly,
communications with the intent to influence made by an engineer
providing an engineering analysis prior to the preparation or submission of
abid or proposal are not allowable under this section since the engineer is
providing technical services but not directly in the preparation, submission
or negotiation of a covered Federal action.

(C) Requirements imposed by or pursuant to law as a condition for
receiving a covered Federal award include those required by law or
regulation and any other requirementsin the actual award documents.

(D) Only those services expressly authorized by subdivisions
(L)(3)(i1)(A)(2) and (2) of this clause are permitted under this clause.
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(E) The reporting requirements shall not apply with respect to payments of
reasonabl e compensation made to regularly employed officers or
employees of a person.

(c) Disclosure.

(1) The Contractor who requests or receives from an agency a Federal contract shall
file with that agency a disclosure form, OMB standard form LLL, Disclosure of
Lobbying Activities, if such person has made or has agreed to make any payment
using non-appropriated funds (to include profits from any covered Federal action),
which would be prohibited under subparagraph (b)(1) of this clause, if paid for with
appropriated funds.

(2) The Contractor shall file adisclosure form at the end of each calendar quarter in
which there occurs any event that materially affects the accuracy of the information
contained in any disclosure form previoudly filed by such person under subparagraph
(©)(2) of thisclause. An event that materially affects the accuracy of the information
reported includes --

(i) A cumulative increase of $25,000 or more in the amount paid or expected to be
paid for influencing or attempting to influence a covered Federal action; or

(it) A change in the person(s) or individual (s) influencing or attempting to
influence a covered Federal action; or

(iii) A changein the officer(s), employee(s), or Member(s) contacted to influence
or attempt to influence a covered Federa action.

(3) The Contractor shall require the submittal of a certification, and if required, a
disclosure form by any person who requests or receives any subcontract exceeding
$100,000 under the Federal contract.

(4) All subcontractor disclosure forms (but not certifications) shall be forwarded from
tier to tier until received by the prime Contractor. The prime Contractor shall submit
all disclosures to the Contracting Officer at the end of the calendar quarter in which
the subcontractor submits the disclosure form. Each subcontractor certification shall
be retained in the subcontract file of the awarding Contractor.

(d) Agreement. The Contractor agrees not to make any payment prohibited by this clause.
(e) Penalties.

(1) Any person who makes an expenditure prohibited under paragraph (a) of this
clause or who failsto file or amend the disclosure form to be filed or amended by
paragraph (b) of this clause shall be subject to civil penalties as provided for by 31
U.S.C.1352. An imposition of acivil penalty does not prevent the Government from
seeking any other remedy that may be applicable.

(2) Contractors may rely without liability on the representation made by their
subcontractors in the certification and disclosure form.
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(f) Cost allowability. Nothing in this clause makes allowable or reasonable any costs
which would otherwise be unallowable or unreasonable. Conversely, costs made
specifically unallowable by the requirementsin this clause will not be made allowable
under any other provision.

3. Contract Work Hours and Safety Standards Act

(a) Overtime requirements. No Contractor or subcontractor employing laborers or
mechanics shall require or permit them to work over 40 hours in any workweek unless
they are paid at least 1 and 1/2 times the basic rate of pay for each hour worked over 40
hours.

(b) Violation; liability for unpaid wages; liquidated damages. The responsible Contractor
and subcontractor are liable for unpaid wagesif they violate the terms in paragraph () of
this clause. In addition, the Contractor and subcontractor are liable for liquidated
damages payabl e to the Government. The Contracting Officer will assess liquidated
damages at the rate of $10 per affected employee for each calendar day on which the
employer required or permitted the employee to work in excess of the standard workweek
of 40 hours without payment of the overtime wages required by the Contract Work Hours
and Safety Standards Act.

(c) Withholding for unpaid wages and liquidated damages. The Contracting Officer will
withhold from payments due under the contract sufficient funds required to satisfy any
Contractor or subcontractor liabilities for unpaid wages and liquidated damages. If
amounts withheld under the contract are insufficient to satisfy Contractor or
subcontractor liabilities, the Contracting Officer will withhold payments from other
Federal or Federally assisted contracts held by the same Contractor that are subject to the
Contract Work Hours and Safety Standards Act.

(d) Payrolls and basic records.

(1) The Contractor and its subcontractors shall maintain payrolls and basic payroll
records for all laborers and mechanics working on the contract during the contract
and shall make them available to the Government until 3 years after contract
completion. The records shall contain the name and address of each employee, social
security number, labor classifications, hourly rates of wages paid, daily and weekly
number of hours worked, deductions made, and actual wages paid. The records need
not duplicate those required for construction work by Department of Labor
regulations at 29 CFR 5.5(a)(3) implementing the Davis-Bacon Act.

(2) The Contractor and its subcontractors shall allow authorized representatives of the
Contracting Officer or the Department of Labor to inspect, copy, or transcribe records
maintained under paragraph (d)(1) of this clause. The Contractor or subcontractor
also shall allow authorized representatives of the Contracting Officer or Department
of Labor to interview employees in the workplace during working hours.

(e) Subcontracts. The Contractor shall insert the provisions set forth in paragraphs (a)
through (d) of this clause in subcontracts exceeding $100,000 and require subcontractors
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to include these provisionsin any lower-tier subcontracts. The Contractor shall be
responsible for compliance by any subcontractor or lower-tier subcontractor with the
provisions set forth in paragraphs (a) through (d) of this clause.

4. Davis-Bacon Act

(a) All laborers and mechanics employed or working upon the site of the work will be paid
unconditionally and not |ess often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are permitted by regulations
issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3), the full amount
of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment
computed at rates not less than those contained in the wage determination of the Secretary
of Labor which is attached hereto and made a part hereof, regardless of any contractual
relationship which may be alleged to exist between the Contractor and such laborers and
mechanics. Contributions made or costs reasonably anticipated for bona fide fringe benefits
under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are
considered wages paid to such laborers or mechanics, subject to the provisions of

paragraph (d) of this clause; also, regular contributions made or costs incurred for more
than aweekly period (but not less often than quarterly) under plans, funds, or programs
which cover the particular weekly period, are deemed to be constructively made or incurred
during such period. Such laborers and mechanics shall be paid not |less than the appropriate
wage rate and fringe benefits in the wage determination for the classification of work
actualy performed, without regard to skill, except as provided in the clause entitled
Apprentices and Trainees. Laborers or mechanics performing work in more than one
classification may be compensated at the rate specified for each classification for the time
actually worked therein; provided, That the employer's payroll records accurately set forth
the time spent in each classification in which work is performed. The wage determination
(including any additional classifications and wage rates conformed under paragraph (b) of
this clause) and the Davis-Bacon poster (WH-1321) shall be posted at al times by the
Contractor and its subcontractors at the site of the work in a prominent and accessible place
where it can be easily seen by the workers.

(b)(1) The Contracting Officer shall require that any class of laborers or mechanics which
isnot listed in the wage determination and which is to be employed under the contract
shall be classified in conformance with the wage determination. The Contracting Officer
shall approve an additional classification and wage rate and fringe benefits therefor only
when all the following criteria have been met:

(i) Thework to be performed by the classification requested is not performed by a
classification in the wage determination.

(ii) The classification is utilized in the area by the construction industry.

(i) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonabl e relationship to the wage rates contained in the wage determination.

(2) If the Contractor and the laborers and mechanics to be employed in the
classification (if known), or their representatives, and the Contracting Officer agree
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on the classification and wage rate (including the amount designated for fringe
benefits, where appropriate), areport of the action taken shall be sent by the
Contracting Officer to the Administrator of the:

Wage and Hour Division

Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

The Administrator or an authorized representative will approve, modify, or
disapprove every additional classification action within 30 days of receipt and so
advise the Contracting Officer or will notify the Contracting Officer within the 30-
day period that additional time is necessary.

(3) In the event the Contractor, the laborers or mechanics to be employed in the
classification, or their representatives, and the Contracting Officer do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the Contracting Officer shall refer the questions,
including the views of all interested parties and the recommendation of the
Contracting Officer, to the Administrator of the Wage and Hour Division for
determination. The Administrator, or an authorized representative, will issue a
determination within 30 days of receipt and so advise the Contracting Officer or will
notify the Contracting Officer within the 30-day period that additional timeis
necessary.

(4) The wage rate (including fringe benefits, where appropriate) determined pursuant
to subparagraphs (b)(2) and (b)(3) of this clause shall be paid to all workers
performing work in the classification under this contract from the first day on which
work is performed in the classification.

(c) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the
Contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(d) If the Contractor does not make payments to a trustee or other third person, the
Contractor may consider as part of the wages of any laborer or mechanic the amount of
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program; provided, That the Secretary of Labor has found, upon the written request of the
Contractor, that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the Contractor to set aside in a separate account assets for
the meeting of obligations under the plan or program.

5. Buy American Act - Balance of Payments Program Construction Materials
(a) Definitions. As used in this clause--

"Component”" means any article, material, or supply incorporated directly into
construction materials.

10
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"Construction material" means an article, material, or supply brought to the
construction site by the Contractor or a subcontractor for incorporation into the
building or work. The term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life safety systems, such as
emergency lighting, fire alarm, and audio evacuation systems, that are discrete
systems incorporated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct construction materia
regardless of when or how the individual parts or components of those systems are
delivered to the construction site. Materials purchased directly by the Government are
supplies, not construction material.

"Cost of components’ means--

(1) For components purchased by the Contractor, the acquisition cost, including
transportation costs to the place of incorporation into the end product (whether or
not such costs are paid to adomestic firm), and any applicable duty (whether or
not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all costs associated with the
manufacture of the component, including transportation costs as described in
paragraph (1) of this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associated with the
manufacture of the end product.

"Domestic construction materia" means--

(1) An unmanufactured construction material mined or produced in the United
States; or

(2) A construction material manufactured in the United States, if the cost of its
components mined, produced, or manufactured in the United States exceeds 50
percent of the cost of all its components. Components of foreign origin of the
same class or kind for which non-availability determinations have been made are
treated as domestic.

"Foreign construction material" means a construction material other than a domestic
construction material.

"United States" means the 50 States and the District of Columbia, U.S. territories and
possessions, Puerto Rico, the Northern Mariana Islands, and any other place subject
to U.S. jurisdiction, but does not include |eased bases.

(b) Domestic preference.

(2) This clause implements the Buy American Act (41 U.S.C. 10a-10d) and the
Balance of Payments Program by providing a preference for domestic construction
material. The Contractor shall use only domestic construction material in performing
this contract, except as provided in paragraphs (b)(2) and (b)(3) of this clause.

11
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(2) Thisrequirement does not apply to the construction material or components listed
by the Government as follows: NONE.

(3) The Contracting Officer may add other foreign construction material to thelist in
paragraph (b)(2) of this clause if the Government determines that

(i) The cost of domestic construction material would be unreasonable. The cost of
a particular domestic construction material subject to the requirements of the Buy
American Act is unreasonable when the cost of such material exceeds the cost of
foreign material by more than 6 percent. For determination of unreasonable cost
under the Balance of Payments Program, the Contracting Officer will use afactor
of 50 percent;

(it) The application of the restriction of the Buy American Act or Balance of
Payments Program to a particular construction material would be impracticable or
inconsistent with the public interest; or

(i) The construction material is not mined, produced, or manufactured in the
United States in sufficient and reasonably available commercia quantities of a
satisfactory quality.

(c) Request for determination of inapplicability of the Buy American Act or Balance of
Payments Program.

(1)(i) Any Contractor request to use foreign construction material in accordance with
paragraph (b)(3) of this clause shall include adequate information for Government
evaluation of the request, including--

(A) A description of the foreign and domestic construction materials;
(B) Unit of measure;

(C) Quantity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier; and

(H) A detailed justification of the reason for use of foreign construction
materials cited in accordance with paragraph (b)(3) of this clause.

(i) A request based on unreasonable cost shall include a reasonable survey of the
market and a completed price comparison table in the format in paragraph (d) of
this clause.

12
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(iii) The price of construction material shall include all delivery costs to the
construction site and any applicable duty (whether or not a duty-free certificate
may be issued).

(iv) Any Contractor request for a determination submitted after contract award
shall explain why the Contractor could not reasonably foresee the need for such
determination and could not have requested the determination before contract
award. If the Contractor does not submit a satisfactory explanation, the
Contracting Officer need not make a determination.

(2) If the Government determines after contract award that an exception to the Buy
American Act or Balance of Payments Program applies and the Contracting Officer
and the Contractor negotiate adequate consideration, the Contracting Officer will
modify the contract to allow use of the foreign construction material. However, when
the basis for the exception is the unreasonabl e price of a domestic construction
material, adequate consideration is not less than the differential established in
paragraph (b)(3)(i) of this clause.

(3) Unless the Government determines that an exception to the Buy American Act or
Balance of Payments Program applies, use of foreign construction material is
noncompliant with the Buy American Act or Balance of Payments Program.

(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on
unreasonabl e cost, the Contractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

Construction IUnit of measure |Quantity Price (dollars)
material description

Item1

Foreign construction
|material

Domestic
construction
material

Item 2 etc.

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy
of responseg; if oral, attach summary. Include other applicable supporting information.
Include all delivery costs to the construction site and any applicable duty (whether or not
a duty-free entry certificate isissued).]

13
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6. Disputes

(a) Thiscontract is subject to the Contract Disputes Act of 1978, as amended (41 U.S.C.
601-613).

(b) Except as provided in the Act, all disputes arising under or relating to this contract
shall be resolved under this clause.

(c) "Claim," asused in this clause, means a written demand or written assertion by one of
the contracting parties seeking, as a matter of right, the payment of money in asum
certain, the adjustment or interpretation of contract terms, or other relief arising under or
relating to this contract. A claim arising under a contract, unlike a claim relating to that
contract, isaclaim that can be resolved under a contract clause that provides for the relief
sought by the claimant. However, awritten demand or written assertion by the Contractor
seeking the payment of money exceeding $100,000 is not a claim under the Act until
certified as required by subparagraph (c)(1) of this clause. A voucher, invoice, or other
routine request for payment that is not in dispute when submitted is not a claim under the
Act. The submission may be converted to a claim under the Act, by complying with the
submission and certification requirements of this clause, if it is disputed either asto
liability or amount or is not acted upon in areasonable time.

(1) A claim by the Contractor shall be made in writing and, unless otherwise stated in
this contract, submitted within 6 years after accrual of the claim to the Contracting
Officer for awritten decision. A claim by the Government against the Contractor
shall be subject to awritten decision by the Contracting Officer.

(2)(i) The contractor shall provide the certification specified in paragraph (c)(1)(iii) of
this clause when submitting any claim exceeding $100,000.

(i) The certification requirement does not apply to issues in controversy that have
not been submitted as all or part of aclaim.

(iii) The certification shall state asfollows: "I certify that the claim ismadein
good faith; that the supporting data are accurate and compl ete to the best of my
knowledge and belief; that the amount requested accurately reflects the contract
adjustment for which the Contractor believes the Government is liable; and that |
am duly authorized to certify the claim on behalf of the Contractor."

(3) The certification may be executed by any person duly authorized to bind the
Contractor with respect to the claim.

(d) For Contractor claims of $100,000 or less, the Contracting Officer must, if requested
in writing by the Contractor, render a decision within 60 days of the request. For

Contractor-certified claims over $100,000, the Contracting Officer must, within 60 days,
decide the claim or notify the Contractor of the date by which the decision will be made.

(e) The Contracting Officer's decision shall be final unless the Contractor appeals or files
asuit as provided in the Act.
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(f) If the claim by the Contractor is submitted to the Contracting Officer or aclaim by the
Government is presented to the Contractor, the parties, by mutual consent, may agree to
use alternative dispute resolution (ADR). If the Contractor refuses an offer for ADR, the
Contractor shall inform the Contracting Officer, in writing, of the Contractor's specific
reasons for rejecting the offer.

(9) The Government shall pay interest on the amount found due and unpaid from
(2) the date that the Contracting Officer receives the claim (certified, if required); or

(2) the date that payment otherwise would be due, if that dateis later, until the date of
payment.

With regard to claims having defective certifications, interest shall be paid from the
date that the Contracting Officer initially receives the claim. Simple interest on claims
shall be paid at the rate, fixed by the Secretary of the Treasury as provided in the Act,
which is applicable to the period during which the Contracting Officer receives the
claim and then at the rate applicable for each 6-month period as fixed by the Treasury
Secretary during the pendency of the claim.

(h) The Contractor shall proceed diligently with performance of this contract, pending
final resolution of any request for relief, claim, appeal, or action arising under or relating
to the contract, and comply with any decision of the Contracting Officer.

2.0 PROVISIONS

In addition to the statutes described above, the following terms and conditions apply to this
contract:

A. PERMITSAND RESPONSIBILITIES

(&) The Developer shall, without additional expense to the Government, be responsible
for obtaining any necessary licenses and permits, and for complying with any Federal,
State, and municipal laws, codes, and regulations applicable to the performance of the
work.

(b) The Developer shall also be responsible for all damages to persons or property that
occur as aresult of the Developer's fault or negligence. The Developer shall also be
responsible for all materials delivered and work performed until completion and
acceptance of the entire work, except for any completed unit of work, which may have
been accepted under the contract.

(c) Neither the Government's review, approval or acceptance of, nor payment for the
services required under this contract shall be construed to operate as awaiver of any
rights under this contract or of any cause of action arising out of the performance of this
contract. The Developer shall be and remain liable to the Government in accordance
with applicable law for all damages to the Government caused by the Developer's
negligent performance of any of the services furnished under this contract.
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(d) Therights and remedies of the Government provided for under this contract arein
addition to any other rights and remedies provided by law.

(e) If the Developer is comprised of more than one legal entity, each such entity shall be
jointly and severally liable hereunder.

B. CONSTRUCTION AND WARRANTY BONDING

Construction bonding is required. No construction shall begin until the Developer has
provided the Government with a performance and payment bond issued by a corporate
surety satisfactory to the Government in all respects. The performance and payment bond
must run to the Government and the financial institution, which has issued a commitment
to the business arrangement for a construction loan to finance the cost of construction of
the project. The commitment must require that the performance and payment bond be
delivered to the lender before it will make any advances. The loan with the lender must
actually close in accordance with its commitment. Such performance and payment bonds
must be acceptable to the lender, be in the amount of the entire cost of construction of the
project as the cost of construction is stipulated in the construction contract between the
Developer and its general contractor, and guarantee the performance of the contract for
the construction of the project in accordance with the approved final development plans
and specifications for the project.

Payment & Performance Bonds. The penal sum of such bonds will be as follows:

(a) Performance Bonds. The pena amount of performance bonds shall be 100%
of the original construction price, unless the Government Representative
determines that a lesser amount would be adequate for the protection of the
Government.

(b) Payment Bonds. The penal amount of payment bonds shall equal: (1) Fifty
percent (50%) of the contract price if the contract price is not more than $1
million; (2) Forty percent (40%) of the contract priceif the contract price is more
than $1 million but not more than $5 million; or (3) $2.5 million if the contract
price is more than $5 million.

Warranty Bond: Warranty bonding is required. Developers shall be required to
warrant that the construction and other work performed under the Business
Arrangements conforms to the requirements of the final development plans and
specifications for the project and is free of any defect in equipment, material, design
or workmanship performed by the Developer or any subcontractor at any tier. The
warranty shall continue for a period of two years from the completion of the entire
project. Performance of the warranty shall be secured by a corporate surety
acceptable to the Government or by insurance in an amount not less than two million
dollars ($2,000,000) and in such form as is acceptable to the Government in all
respects. The Developer shall be required to begin work to remedy any defect in
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equipment, material, design, or workmanship within fifteen (15) days after receiving
written notice of the defect from the Government. If the Developer fails to remedy the
defect within a reasonable time after its receipt of notice, the Government will have
the right to require the corporate surety or insurer to replace, repair, or otherwise
remedy the defect at no expense to the Government. The warranty shall not limit the
Government’ s rights under the Business Arrangements with respect to latent defects,
gross mistakes, or fraud.

C. SITEINVESTIGATION AND CONDITIONSAFFECTING THE WORK

(a) The Developer acknowledges that it has taken steps reasonably necessary to ascertain
the nature and location of the work, and that it has investigated and satisfied itself asto
the general and local conditions which can affect the work or its cost, including but not
limited to:

(1) conditions bearing upon transportation, disposal, handling, and storage of
materials;

(2) availability of labor, water, electric power, and roads;

(3) uncertainties of weather, river stages, tides, or similar physical conditions at the
site;

(4) conformation and conditions of the ground; and

(5) character of equipment and facilities needed preliminary to and during work
performance.

The Developer also acknowledges that it has satisfied itself asto the character, quality,
and quantity of surface and subsurface materials or obstacles to be encountered insofar
as thisinformation is reasonably ascertainable during a due diligence inspection of the
site. Any failure of the Developer to take the actions described and acknowledged in
this paragraph will not relieve the Developer from responsibility for estimating properly
the difficulty and cost of successfully performing the work, or for proceeding to
successfully perform the work without additional expense to the Government.

(b) The Government assumes no responsibility for any conclusions or interpretations
made by the Developer. Nor does the Government assume responsibility for any
understanding reached or representation made concerning conditions, which can affect
the work by any of its officers or agents before the execution of this contract, unless that
understanding or representation is expressly stated in this contract.

D. WARRANTY OF CONSTRUCTION

(a) In addition to any other warranties in this contract, the Contractor warrants, except as
provided in paragraph (i) of this clause, that work performed under this contract conforms
to the contract requirements and is free of any defect in equipment, material, or design
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furnished, or workmanship performed by the Contractor or any subcontractor or supplier
at any tier.

(b) Thiswarranty shall continue for a period of 1 year from the date of final acceptance
of the work. If the Government takes possession of any part of the work before final
acceptance, this warranty shall continue for aperiod of 1 year from the date the
Government takes possession.

(c) The Contractor shall remedy at the Contractor's expense any failure to conform, or
any defect. In addition, the Contractor shall remedy at the Contractor's expense any
damage to Government-owned or controlled real or personal property, when that damage
isthe result of --

(1) The Contractor's failure to conform to contract requirements; or
(2) Any defect of equipment, material, workmanship, or design furnished.

(d) The Contractor shall restore any work damaged in fulfilling the terms and conditions
of this clause. The Contractor's warranty with respect to work repaired or replaced will
run for 1 year from the date of repair or replacement.

(e) The Contracting Officer shall notify the Contractor, in writing, within areasonable
time after the discovery of any failure, defect, or damage.

(f) If the Contractor fails to remedy any failure, defect, or damage within a reasonable
time after receipt of notice, the Government shall have the right to replace, repair, or
otherwise remedy the failure, defect, or damage at the Contractor's expense.

(g) With respect to all warranties, express or implied, from subcontractors,
manufacturers, or suppliers for work performed and materials furnished under this
contract, the Contractor shall --

(1) Obtain al warranties that would be given in normal commercial practice;

(2) Require al warranties to be executed, in writing, for the benefit of the
Government, if directed by the Contracting Officer; and

(3) Enforce all warranties for the benefit of the Government, if directed by the
Contracting Officer.

(h) In the event the Contractor's warranty under paragraph (b) of this clause has expired,
the Government may bring suit at its expense to enforce a subcontractor's,
manufacturer's, or supplier's warranty.

(i) Unless adefect is caused by the negligence of the Contractor or subcontractor or
supplier at any tier, the Contractor shall not be liable for the repair of any defects of
material or design furnished by the Government nor for the repair of any damage that
results from any defect in Government-furnished material or design.

() Thiswarranty shall not limit the Government's rights under the Inspection and
Acceptance clause of this contract with respect to latent defects, gross mistakes, or fraud.
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E. PROTECTION OF EXISTING VEGETATION, STRUCTURES, EQUIPMENT,
UTILITIES, AND IMPROVEMENTS

(a) The Developer shall preserve and protect all structures, equipment, and
vegetation (such astrees, shrubs, and grass) on or adjacent to the work site, which
are not to be removed and which do not unreasonably interfere with the work
required under this contract. The Developer shall only remove trees when
specifically authorized to do so, and shall avoid damaging vegetation that will
remain in place. If any limbs or branches of trees are broken during contract
performance, by the carel ess operation of equipment, or by workmen, the Developer
shall trim those limbs or branches with a clean cut and paint the cut with atree-
pruning compound as directed by the Contracting Officer.

(b) The Developer shall protect from damage all existing improvements and
utilities (1) at or near the work site, and (2) on adjacent property of athird party, the
locations of which are made known to or should be known by the Developer.

The Developer shall repair any damage to those facilities, including those that are the
property of athird party, resulting from failure to comply with the requirements of this
contract or failure to exercise reasonable care in performing the work. If the Devel oper
fails or refuses to repair the damage promptly, the Contracting Officer may have the
necessary work performed and charge the cost to the Devel oper.

F. OPERATIONS AND STORAGE AREAS

(a) The Developer shall confine all operations (including storage of materials) on
Government premises to areas authorized or approved by the Contracting Officer. The
Developer shall hold and save the Government, its officers and agents, free and harmless
from liability of any nature occasioned by the Contractor's performance.

(b) Temporary buildings (e.g., storage sheds, shops, offices) and utilities may be erected
by the Developer only with the approval of the Contracting Officer and shall be built
with labor and materials furnished by the Devel oper without expense to the
Government. The temporary buildings and utilities shall remain the property of the
Developer and shall be removed by the Developer at its expense upon completion of the
work. With the written consent of the Contracting Officer, the buildings and utilities
may be abandoned and need not be removed.

(c) The Developer shall, under regulations prescribed by the Contracting Officer, use
only established roadways, or use temporary roadways constructed by the Devel oper
when and as authorized by the Contracting Officer. When materials are transported in
prosecuting the work, vehicles shall not be loaded beyond the loading capacity
recommended by the manufacturer of the vehicle or prescribed by any Federal, State, or
local law or regulation. When it is necessary to cross curbs or sidewalks, the Developer
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shall protect them from damage. The Developer shall repair or pay for the repair of any
damaged curbs, sidewalks, or roads.

G. USE AND POSSESSION PRIOR TO COMPLETION

(a) The Government shall have the right to take possession of or use any completed or
partially completed part of the work. Before taking possession of or using any work, the
Contracting Officer shall furnish the Developer alist of items of work remaining to be
performed or corrected on those portions of the work that the Government intends to
take possession of or use. However, failure of the Contracting Officer to list any item of
work shall not relieve the Developer of responsibility for complying with the terms of
the contract. The Government's possession or use shall not be deemed an acceptance of
any work under the contract.

(b) While the Government has such possession or use, the Developer shall be relieved of
the responsibility for the loss of or damage to the work resulting from the Government's
possession or use. If prior possession or use by the Government delays the progress of
the work or causes additional expense to the Developer, an equitable adjustment shall be
made in the contract price or the time of completion, and the contract shall be modified
inwriting accordingly.

H. CLEANING UP
The Developer shall at all times keep the work area, including storage areas, free from
accumulations of waste materials. Before completing the work, the Developer shall
remove from the work and premises any rubbish, tools, scaffolding, equipment, and
materials that are not the property of the Government. Upon completing the work, the
Developer shall leave the work areain a clean, neat, and orderly condition satisfactory to
the Contracting Officer.

|. ACCIDENT PREVENTION

(@) The Developer shall provide and maintain work environments and procedures which
will --

(1) Safeguard the public and Government personnel, property, materials, supplies,
and equipment exposed to Devel oper operations and activities,

(2) Avoid interruptions of Government operations and delays in project completion
dates; and

(3) Control costsin the performance of this contract.
(b) For these purposes, the Developer shall —

(1) Provide appropriate safety barricades, signs, and signal lights;
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(2) Comply with the standards issued by the Secretary of Labor at 29 CFR Part 1926
and 29 CFR Part 1910; and

(3) Ensure that any additional measures the Contracting Officer determinesto be
reasonably necessary for the purposes are taken.

(c) The Developer shal comply with all pertinent provisions of the latest version of the
U.S. Army Corps of Engineers Safety and Health Requirements Manual, EM 385-1-1, in
effect on the date of the solicitation.

(d) Whenever the Contracting Officer becomes aware of any noncompliance with these
requirements or any condition which poses a serious or imminent danger to the health or
safety of the public or Government personnel, the Contracting Officer shall notify the
Developer orally, with written confirmation, and request immediate initiation of
corrective action. This notice, when delivered to the Developer or the Devel oper's
representative at the work site, shall be deemed sufficient notice of the noncompliance
and that corrective action is required. After receiving the notice, the Developer shall
immediately take corrective action. If the Developer fails or refuses to promptly take
corrective action, the Contracting Officer may issue an order stopping al or part of the
work until satisfactory corrective action has been taken. The Developer shall not be
entitled to any equitable adjustment of the contract price or extension of the performance
schedule on any stop work order issued under this clause.

(e) The Developer shall insert this clause, including this paragraph (e), with appropriate
changes in the designation of the parties, in subcontracts.

J. OTHER CONTRACTS

The Government may undertake or award other contracts for additional work at or near
the site of the work under this contract. The Developer shall fully cooperate with the
other contractors and with Government employees and shall carefully adapt scheduling
and performing the work under this contract to accommodate the additional work,
heeding any direction that may be provided by the Contracting Officer. The Developer
shall not commit or permit any act that will interfere with the performance of work by
any other contractor or by Government employees.

K. MATERIAL AND WORKMANSHIP

(a) All equipment, material, and articles incorporated into the work covered by this
contract shall be new and of the most suitable grade for the purpose intended, unless
otherwise specifically provided in this contract. References in the specifications to
equipment, material, articles, or patented processes by trade name, make, or catalog
number, shall be regarded as establishing a standard of quality and shall not be
construed as limiting competition. The Developer may, at its option, use any equipment,
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L.

material, article, or process that, in the judgment of the Contracting Officer, is equal to
that named in the specifications, unless otherwise specifically provided in this contract.

(b) The Developer shall obtain the Contracting Officer's approval of the machinery,
mechanical, and other equipment to be incorporated into the work. When requesting
approval, the Developer shall furnish to the Contracting Officer the name of the
manufacturer, the model number, and other information concerning the performance,
capacity, nature, and rating of the machinery, mechanical, and other equipment. When
required by this contract or by the Contracting Officer, the Developer shall also obtain
the Contracting Officer's approval of the material or articles which the Developer
contemplates incorporating into the work. When requesting approval, the Devel oper
shall provide full information concerning the material or articles. When directed to do
so, the Developer shall submit samples for approval at the Developer's expense, with all
shipping charges prepaid. Machinery, equipment, material, and articles that do not have
the required approval shall be installed or used at the risk of subsequent rejection.

(c) All work under this contract shall be performed in a skillful and workmanlike
manner. The Contracting Officer may require, in writing, that the Developer remove
from the work any employee the Contracting Officer deems incompetent, careless, or
otherwise objectionable.

(d) At al timesduring performance of this contract and until the work is completed and
accepted, the Developer shall directly superintend the work or assign and have on the
worksite a competent superintendent who is satisfactory to the Contracting Officer and
has authority to act for the Developer.

AVAILABILITY AND USE OF UTILITY SERVICES

() The Government shall make all reasonably required amounts of utilities available to
the Developer from existing outlets and supplies, as specified in the contract. Unless
otherwise provided in the contract, the amount of each utility service consumed shall be
charged to or paid for by the Developer at prevailing rates charged to the Government
or, where the utility is produced by the Government, at reasonabl e rates determined by
the Contracting Officer. The Developer shall carefully conserve any utilities furnished
without charge.

(b) The Developer, at its expense and in a workmanlike manner satisfactory to the
Contracting Officer, shall install and maintain all necessary temporary connections and
distribution lines, and all meters required to measure the amount of each utility used for
the purpose of determining charges. Before final acceptance of the work by the
Government, the Developer shall remove all the temporary connections, distribution
lines, meters, and associated paraphernalia.

M. SCHEDULESFOR CONSTRUCTION CONTRACTS
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(a) The Developer shall, within five days after the work commences on the contract or
another period of time determined by the Contracting Officer, prepare and submit to the
Contracting Officer for approval three copies of a practicable schedule showing the
order in which the Devel oper proposes to perform the work, and the dates on which the
Developer contemplates starting and compl eting the several salient features of the work
(including acquiring materials, plant, and equipment). The schedule shall be in the form
of aprogress chart of suitable scale to indicate appropriately the percentage of work
scheduled for completion by any given date during the period.

(b) The Developer shall enter the actual progress on the chart as directed by the
Contracting Officer, and upon doing so shall immediately deliver three copies of the
annotated schedul e to the Contracting Officer. If, in the opinion of the Contracting
Officer, the Developer falls behind the approved schedule, the Devel oper shall take steps
necessary to improve its progress, including those that may be required by the
Contracting Officer, without additional cost to the Government. In this circumstance, the
Contracting Officer may require the Developer to increase the number of shifts,
overtime operations, days of work, and/or the amount of construction plant, and to
submit for approva any supplementary schedule or schedules in chart form as the
Contracting Officer deems necessary to demonstrate how the approved rate of progress
will be regained.

(c) Failure of the Developer to comply with the requirements of the Contracting Officer
under this clause shall be grounds for a determination by the Contracting Officer that the
Developer is not prosecuting the work with sufficient diligence to ensure completion
within the time specified in the contract. Upon making this determination, the
Contracting Officer may terminate the Developer's right to proceed with the work, or
any separable part of it, in accordance with the default terms of this contract.

N. ORGANIZATION AND DIRECTION OF THE WORK
(d) When this contract is executed, the Devel oper shall submit to the Contracting Officer
a chart showing the general executive and administrative organization, the personnel to
be employed in connection with the work under this contract, and their respective duties.
The Developer shall keep the data furnished current by supplementing it as additional
information becomes available.

(b) Work performance under this contract shall be under the full-time resident direction
of:

(1) the Developer, if the Developer isan individua;
(2) one or more principa partners, if the Developer is a partnership; or

(3) one or more senior officers, if Developer is a corporation, association, or similar
legal entity.
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However, if the Contracting Officer approves, a specific person may represent the
Developer in the direction of the work or persons holding positions other than those
identified in this paragraph.

O. SPECIFICATIONS AND DRAWINGS FOR CONSTRUCTION

The Developer shall keep on the work site a copy of the drawings and specifications and
shall at al times give the Contracting Officer access thereto.

P. INSURANCE -- WORK ON A GOVERNMENT INSTALLATION

(a) The Contractor shall, at its own expense, provide and maintain during the entire
performance of this contract, at least the kinds and minimum amounts of insurance listed
below:

(1) Workers' compensation and employer's liability. Contractors are required to comply
with applicable Federal and State workers' compensation and occupational disease
statutes. If occupational diseases are not compensable under those statutes, they shall be
covered under the employer's liability section of the insurance policy, except when
contract operations are so commingled with a contractor's commercial operations that it
would not be practical to require this coverage. Employer's liability coverage of at least
$100,000 shall be required, except in States with exclusive or monopolistic funds that
do not permit workers' compensation to be written by private carriers.

(2) General liability.

(i) The contracting officer shall require bodily injury liability insurance coverage
written on the comprehensive form of policy of at least $500,000 per occurrence.

(i) Property damage liability insurance shall be required only in special
circumstances as determined by the agency.

(3) Automobile liability. The contracting officer shall require automobile liability
insurance written on the comprehensive form of policy. The policy shall provide for
bodily injury and property damage liability covering the operation of all automobiles
used in connection with performing the contract. Policies covering automobiles
operated in the United States shall provide coverage of at least $200,000 per person
and $500,000 per occurrence for bodily injury and $20,000 per occurrence for
property damage. The amount of liability coverage on other policies shall be
commensurate with any legal requirements of the locality and sufficient to meet
normal and customary claims.

(b) Before commencing work under this contract, the Contractor shall notify the
Contracting Officer in writing that the required insurance has been obtained. The policies
evidencing required insurance shall contain an endorsement to the effect that any
cancellation or any material change adversely affecting the Government's interest shall
not be effective --
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(1) For such period as the laws of the State in which this contract is to be performed
prescribe; or

(2) Until 30 days after the insurer or the Contractor gives written notice to the
Contracting Officer, whichever period islonger.

(c) The Contractor shall insert the substance of this clause, including this paragraph (c),
in subcontracts under this contract that require work on a Government installation and
shall require subcontractors to provide and maintain the insurance required in the
Schedule or elsewhere in the contract. The Contractor shall maintain a copy of al
subcontractors' proofs of required insurance, and shall make copies available to the
Contracting Officer upon request.

Q. BANKRUPTCY

(8) Waiver of Automatic or Supplemental Stay: In the event of the filing of any
voluntary or involuntary petition under the U.S. Bankruptcy Code (the “Bankruptcy
Code”) by or against the Developer (other than an involuntary petition filed by or joined
in by the Government), the Developer shall not assert, or request any other party to assert,
that the automatic stay under Section 362 of the Bankruptcy Code shall operate or be
interpreted to stay, interdict, condition, reduce or inhibit the ability of the Government to
enforce any rightsit has by virtue of the agreements entered between the Government and
the Developer or any other rights that the Government has, whether now or hereafter
acquired, against any party responsible for the debts or obligations of the Developer
under these Business Arrangements. Furthermore, the Developer shall not seek a
supplemental stay or any other relief, whether injunctive or otherwise, pursuant to
Section 105 of the Bankruptcy Code or any other provision therein to stay, interdict,
condition, reduce or inhibit the ability of the Government to enforce any rightsit has by
virtue of these Business Arrangements against any party responsible for the debts or
obligations of the Developer under these Business Arrangements. The waivers contained
in this paragraph are a materia inducement to the Government’ s willingness to enter into
these Business Arrangements and the Developer acknowledges and agrees that no
grounds exist for equitable relief which will bar, delay, or impede the exercise by the
Government of the Government’ s rights and remedies against the Developer or any party
responsible for the debts or obligations of the Developer under these Business
Arrangements.

(b) Bankruptcy Acknowledgment: If any or al the Premises or any interest in the
Premises becomes the property of any bankruptcy estate or subject to any state or federal
insolvency proceeding, then the Government shall immediately become entitled, in
addition to all other relief to which the Government may be entitled under these Business
Arrangements, to obtain (i) an order from the Bankruptcy Court or other appropriate
court granting immediate relief from the automatic stay pursuant to Section 362 of the
Bankruptcy Code so to permit the Government to pursue its rights and remedies of the
Government at law and in equity under applicable state law, and (ii) an order from the
Bankruptcy Court prohibiting the Developer’s use of all “cash collateral” as defined
under Section 363 of the Bankruptcy Code. In connection with such Bankruptcy Court
orders, the Developer shall not contend or alege in any pleading or petition filed in any
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court proceeding that the Government does not have sufficient grounds for relief from the
automatic stay. Any bankruptcy petition or other action taken by the Devel oper to stay,
condition, or inhibit the Government from exercising its remedies are hereby admitted by
the Developer to be in bad faith and the Developer further admits that the Government
will have just cause for relief from the automatic stay in order to take such actions
authorized under state law.

R. INSPECTION OF CONSTRUCTION

(a) Definition. "Work" includes, but is not limited to, materials, workmanship, and
manufacture and fabrication of components.

(b) The Developer shall maintain an adequate inspection system and perform such
inspections as will ensure that the work performed under the contract conformsto
contract requirements. The Developer shall maintain complete inspection records and
make them available to the Government. All work shall be conducted under the general
direction of the Contracting Officer and is subject to Government inspection and test at
al places and at all reasonable times before acceptance to ensure strict compliance with
the terms of the contract.

(c) Government inspections and tests are for the sole benefit of the Government and do
not --

(1) Relieve the Developer of responsibility for providing adequate quality control
measures,

(2) Relieve the Developer of responsibility for damage to or loss of the material
before acceptance;

(3) Constitute or imply acceptance; or

(4) Affect the continuing rights of the Government after acceptance of the
completed work under paragraph (i) of this section.

(d) The presence or absence of a Government inspector does not relieve the Developer
from any contract requirement, nor is the inspector authorized to change any term or
condition of the specification without the Contracting Officer's written authorization.

(e) The Developer shall promptly furnish, at no increase in contract price, al facilities,
labor, and material reasonably needed for performing such safe and convenient
inspections and tests as may be required by the Contracting Officer. The Government
may charge to the Developer any additional cost of inspection or test when work is not
ready at the time specified by the Developer for inspection or test, or when prior rejection
makes reinspection or retest necessary. The Government shall perform all inspections and
tests in amanner that will not unnecessarily delay the work. Special, full size, and
performance tests shall be performed as described in the contract.

(f) The Developer shall, without charge, replace or correct work found by the
Government not to conform to contract requirements, unless in the public interest the
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Government consents to accept the work with an appropriate adjustment in contract price.
The Developer shall promptly segregate and remove rejected material from the premises.

(g) If the Developer does not promptly replace or correct rejected work, the Government
may --

(1) By contract or otherwise, replace or correct the work and charge the cost to the
Developer; or

(2) Terminate for default the Developer's right to proceed.

(h) If, before acceptance of the entire work, the Government decides to examine aready
completed work by removing it or tearing it out, the Developer, on request, shall
promptly furnish all necessary facilities, labor, and material. If the work is found to be
defective or nonconforming in any material respect due to the fault of the Developer or
its subcontractors, the Developer shall defray the expenses of the examination and of
satisfactory reconstruction. However, if the work is found to meet contract requirements,
the Contracting Officer shall make an equitable adjustment for the additional services
involved in the examination and reconstruction, including, if completion of the work was
thereby delayed, an extension of time.

(i) Unless otherwise specified in the contract, the Government shall accept, as promptly
as practicable after completion and inspection, all work required by the contract or that
portion of the work the Contracting Officer determines can be accepted separately.
Acceptance shall be final and conclusive except for latent defects, fraud, gross mistakes
amounting to fraud, or the Government's rights under any warranty or guarantee.

S. Payrollsand Basic Records

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor
during the course of the work and preserved for a period of 3 years thereafter for all
laborers and mechanics working at the site of the work. Such records shall contain the
name, address, and social security number of each such worker, his or her correct
classification, hourly rates of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents thereof of the types described
in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours
worked, deductions made, and actual wages paid. Whenever the Secretary of Labor has
found, under paragraph (d) of the clause entitled Davis-Bacon Act, that the wages of any
laborer or mechanic include the amount of any costs reasonably anticipated in providing
benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act,
the Contractor shall maintain records which show that the commitment to provide such
benefitsis enforceable, that the plan or program is financially responsible, and that the
plan or program has been communicated in writing to the laborers or mechanics affected,
and records which show the costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainees under approved programs shall
maintain written evidence of the registration of apprenticeship programs and certification
of trainee programs, the registration of the apprentices and trainees, and the ratios and
wage rates prescribed in the applicable programs.
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(b)(1) The Contractor shall submit weekly for each week in which any contract work is
performed a copy of al payrollsto the Contracting Officer. The payrolls submitted shall
set out accurately and completely all of the information required to be maintained under
paragraph (a) of this clause. Thisinformation may be submitted in any form desired.
Optional Form WH-347 (Federal Stock Number 029-005-00014-1) is available for this
purpose and may be purchased from the --

Superintendent of Documents
U.S. Government Printing Office
Washington, DC 20402

The Prime Contractor is responsible for the submission of copies of
payrolls by all subcontractors.

(2) Each payroll submitted shall be accompanied by a " Statement of Compliance,”
signed by the Contractor or subcontractor or his or her agent who pays or
supervises the payment of the persons employed under the contract and shall
certify --

() That the payroll for the payroll period contains the information required
to be maintained under paragraph (a) of this clause and that such
information is correct and complete;

(if) That each laborer or mechanic (including each helper, apprentice, and
trainee) employed on the contract during the payroll period has been paid
the full weekly wages earned, without rebate, either directly or indirectly,
and that no deductions have been made either directly or indirectly from
the full wages earned, other than permissible deductions as set forth in the
Regulations, 29 CFR Part 3; and

(iii) That each laborer or mechanic has been paid not less than the
applicable wage rates and fringe benefits or cash equivalents for the
classification of work performed, as specified in the applicable wage
determination incorporated into the contract.

(3) The weekly submission of a properly executed certification set forth on the
reverse side of Optional Form WH-347 shall satisfy the requirement for
submission of the " Statement of Compliance" required by subparagraph (b)(2) of
this clause.

(4) Thefasification of any of the certificationsin this clause may subject the
Contractor or subcontractor to civil or crimina prosecution under Section 1001 of
Title 18 and Section 3729 of Title 31 of the United States Code.

(c) The Contractor or subcontractor shall make the records required under paragraph (a)
of this clause available for inspection, copying, or transcription by the Contracting
Officer or authorized representatives of the Contracting Officer or the Department of
Labor. The Contractor or subcontractor shall permit the Contracting Officer or
representatives of the Contracting Officer or the Department of Labor to interview
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employees during working hours on the job. If the Contractor or subcontractor failsto
submit required records or to make them available, the Contracting Officer may, after
written notice to the Contractor, take such action as may be necessary to cause the
suspension of any further payment. Furthermore, failure to submit the required records
upon request or to make such records available may be grounds for debarment action
pursuant to 29 CFR 5.12.

T. Apprenticesand Trainees

(a) Apprentices. Apprentices will be permitted to work at less than the predetermined rate
for the work they performed when they are employed pursuant to and individually
registered in a bona fide apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Bureau of Apprenticeship and
Training, or with a State Apprenticeship Agency recognized by the Bureau, or if a person
isemployed in hisor her first 90 days of probationary employment as an apprentice in
such an apprenticeship program, who is not individually registered in the program, but
who has been certified by the Bureau of Apprenticeship and Training or a State
Apprenticeship Agency (where appropriate) to be eligible for probationary employment
as an apprentice. The allow- able ratio of apprentices to journeymen on the job site in any
craft classification shall not be greater than the ratio permitted to the Contractor asto the
entire work force under the registered program. Any worker listed on a payroll at an
apprentice wage rate, who is not registered or otherwise employed as stated in this
paragraph, shall be paid not less than the applicable wage determination for the
classification of work actually performed. In addition, any apprentice performing work
on the job sitein excess of the ratio permitted under the registered program shall be paid
not less than the applicable wage rate on the wage determination for the work actually
performed. Where a contractor is performing construction on a project in alocality other
than that in which its program is registered, the ratios and wage rates (expressed in
percentages of the journeyman's hourly rate) specified in the Contractor's or
subcontractor's registered program shall be observed. Every apprentice must be paid at
not less than the rate specified in the registered program for the apprentice's level of
progress, expressed as a percentage of the journeyman hourly rate specified in the
applicable wage determination. Apprentices shall be paid fringe benefits in accordance
with the provisions of the apprenticeship program. If the apprenticeship program does not
specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed
on the wage determination for the applicable classification. If the Administrator
determines that a different practice prevails for the applicable apprentice classification,
fringes shall be paid in accordance with that determination. In the event the Bureau of
Apprenticeship and Training, or a State Apprenticeship Agency recognized by the
Bureau, withdraws approval of an apprenticeship program, the Contractor will no longer
be permitted to utilize apprentices at |ess than the applicable predetermined rate for the
work performed until an acceptable program is approved.

(b) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work
at less than the predetermined rate for the work performed unless they are employed
pursuant to and individually registered in a program which has received prior approval,
evidenced by formal certification by the U.S. Department of Labor, Employment and
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Training Administration. The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Every trainee must be paid at not less than the rate specified in the
approved program for the trainee's level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainees shall be
paid fringe benefits in accordance with the provisions of the trainee program. If the
trainee program does not mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed in the wage determination unless the Administrator of the Wage and
Hour Division determines that there is an apprenticeship program associated with the
corresponding journeyman wage rate in the wage determination which provides for less
than full fringe benefits for apprentices. Any employee listed on the payroll at atrainee
rate who is not registered and participating in atraining plan approved by the
Employment and Training Administration shall be paid not less than the applicable wage
rate in the wage determination for the classification of work actually performed. In
addition, any trainee performing work on the job site in excess of the ratio permitted
under the registered program shall be paid not less than the applicable wage rate in the
wage determination for the work actually performed. In the event the Employment and
Training Administration withdraws approval of atraining program, the Contractor will no
longer be permitted to utilize trainees at less than the applicable predetermined rate for
the work performed until an acceptable program is approved.

(c) Equal employment opportunity. The utilization of apprentices, trainees, and
journeymen under this clause shall be in conformity with the equal employment
opportunity requirements of Executive Order 11246, as amended, and 29 CFR Part 30.

w. Default

(@) If the Contractor refuses or fails to prosecute the work or any separable part, with the
diligence that will insure its completion within the time specified in this contract
including any extension, or fails to complete the work within this time, the

Government may, by written notice to the Contractor, terminate the right to proceed with
the work (or the separable part of the work) that has been delayed. In this event, the
Government may take over the work and complete it by contract or otherwise, and may
take possession of and use any materials, appliances, and plant on the work site necessary
for completing the work. The Contractor and its sureties shall be liable for any damage to
the Government resulting from the Contractor's refusal or failure to complete the work
within the specified time, whether or not the Contractor's right to proceed with the work
isterminated. Thisliability includes any increased costs incurred by the Government in
completing the work.

(b) The Contractor's right to proceed shall not be terminated nor the Contractor charged
with damages under this clause, if --

(1) Thedelay in completing the work arises from unforeseeable causes beyond the

control and without the fault or negligence of the Contractor. Examples of such causes
include --
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(i) Actsof God or of the public enemy,
(i) Acts of the Government in either its sovereign or contractual capacity,

(iii) Acts of another Contractor in the performance of a contract with the
Government,

(iv) Fires,

(v) Floods,

(vi) Epidemics,

(vii) Quarantine restrictions,
(viii) Strikes,

(ix) Freight embargoes,

(x) Unusually severe weather, or

(xi) Delays of subcontractors or suppliers at any tier arising from unforeseeable
causes beyond the control and without the fault or negligence of both the
Contractor and the subcontractors or suppliers; and

(2) The Contractor, within 10 days from the beginning of any delay (unless extended
by the Contracting Officer), notifies the Contracting Officer in writing of the causes of
delay. The Contracting Officer shall ascertain the facts and the extent of delay. If, in
the judgment of the Contracting Officer, the findings of fact warrant such action, the
time for completing the work shall be extended. The findings of the Contracting
Officer shall be final and conclusive on the parties, but subject to appeal under the
Disputes clause.

(c) If, after termination of the Contractor's right to proceed, it is determined that the
Contractor was not in default, or that the delay was excusable, the rights and obligations
of the parties will be the same asiif the termination had been issued for the convenience
of the Government.

(d) Therights and remedies of the Government in this clause are in addition to any other
rights and remedies provided by law or under this contract.

X. Equal Opportunity

During performing this contract, the Contractor agrees as follows:

(1) The Contractor shall not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. However, it shall not
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be aviolation of this clause for the Contractor to extend a publicly announced preference
in employment to Indians living on or near an Indian reservation, in connection with
employment opportunities on or near an Indian reservation, as permitted by 41 CFR 60-
15

(2) The Contractor shall take affirmative action to ensure that applicants are employed,
and that employees are treated during employment, without regard to their race, color,
religion, sex, or national origin. This shall include, but not be limited to --

(i) Employment;

(i) Upgrading;

(iii) Demoation;

(iv) Transfer;

(v) Recruitment or recruitment advertising;

(vi) Layoff or termination;

(vii) Rates of pay or other forms of compensation; and
(viii) Selection for training, including apprenticeship.

(3) The Contractor shall post in conspicuous places available to employees and applicants
for employment the notices to be provided by the Contracting Officer that explain this
clause.

(4) The Contractor shall, in al solicitations or advertisements for employees placed by or
on behalf of the Contractor, state that all qualified applicants will receive consideration
for employment without regard to race, color, religion, sex, or national origin.

(5) The Contractor shall send, to each labor union or representative of workers with
which it has a collective bargaining agreement or other contract or understanding, the
notice to be provided by the Contracting Officer advising the labor union or workers
representative of the Contractor's commitments under this clause, and post copies of the
notice in conspicuous places available to employees and applicants for employment.

(6) The Contractor shall comply with Executive Order 11246, as amended, and the rules,
regulations, and orders of the Secretary of Labor.

(7) The Contractor shall furnish to the contracting agency all information required by
Executive Order 11246, as amended, and by the rules, regulations, and orders of the
Secretary of Labor. The Contractor shall also file Standard Form 100 (EEO-1), or any
successor form, as prescribed in 41 CFR part 60-1. Unless the Contractor has filed within
the 12 months preceding the date of contract award, the Contractor shall, within 30 days
after contract award, apply to either the regional Office of Federal Contract Compliance
Programs (OFCCP) or the local office of the Equal Employment Opportunity
Commission for the necessary forms.

(8) The Contractor shall permit access to its premises, during normal business hours, by
the contracting agency or the (OFCCP) for the purpose of conducting on-site compliance
evaluations and complaint investigations. The Contractor shall permit the Government to
inspect and copy any books, accounts, records (including computerized records), and
other material that may be relevant to the matter under investigation and pertinent to
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compliance with Executive Order 11246, as amended, and rules and regulations that
implement the Executive Order.

(9) If the OFCCP determines that the Contractor is not in compliance with this clause or
any rule, regulation, or order of the Secretary of Labor, this contract may be canceled,
terminated, or suspended in whole or in part and the Contractor may be declared
ineligible for further Government contracts, under the procedures authorized in Executive
Order 11246, as amended. In addition, sanctions may be imposed and remedies invoked
against the Contractor as provided in Executive Order 11246, as amended, in the rules,
regulations, and orders of the Secretary of Labor, or as otherwise provided by law.

(10) The Contractor shall include the terms and conditions of subparagraphs (b)(1)
through (11) of this clause in every subcontract or purchase order that is not exempted by
the rules, regulations, or orders of the Secretary of Labor issued under Executive Order
11246, as amended, so that these terms and conditions will be binding upon each
subcontractor or vendor.

(11) The Contractor shall take such action with respect to any subcontract or purchase
order as the contracting officer may direct as a means of enforcing these terms and
conditions, including sanctions for noncompliance; provided, that if the Contractor
becomesinvolved in, or is threatened with, litigation with a subcontractor or vendor as a
result of any direction, the Contractor may request the United States to enter into the
litigation to protect the interests of the United States.

(c) Notwithstanding any other clause in this contract, disputes relative to this clause will
be governed by the proceduresin 41 CFR 60-1.1.

Y. Affirmative Action Compliance Requirementsfor Construction

The Contractor shall take affirmative action to ensure equal employment opportunity.
The evaluation of the Contractor's compliance with this clause shall be based upon its
effort to achieve maximum results from its actions. The Contractor shall document these
efforts fully and implement affirmative action steps at |east as extensive as the following:

(1) Ensure aworking environment free of harassment, intimidation, and coercion at al
sitesand in all facilities where the Contractor's employees are assigned to work. The
Contractor, if possible, will assign two or more women to each construction project. The
Contractor shall ensure that foremen, superintendents, and other onsite supervisory
personnel are aware of and carry out the Contractor's obligation to maintain such a
working environment, with specific attention to minority or female individuals working
at these sites or facilities.

(2) Establish and maintain a current list of sources for minority and female recruitment.
Provide written notification to minority and female recruitment sources and community
organizations when the Contractor or its unions have employment opportunities
available, and maintain arecord of the organizations responses.

(3) Establish and maintain a current file of the names, addresses, and tel ephone numbers
of each minority and female off-the-street applicant, referrals of minorities or females
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from unions, recruitment sources, or community organizations, and the action taken with
respect to each individual. If an individual was sent to the union hiring hall for referral
and not referred back to the Contractor by the union or, if referred back, not employed by
the Contractor, this shall be documented in the file, along with whatever additional
actions the Contractor may have taken.

(4) Immediately notify the Deputy Assistant Secretary when the union or unions with
which the Contractor has a collective bargaining agreement has not referred back to the
Contractor a minority or woman sent by the Contractor, or when the Contractor has other
information that the union referral process has impeded the Contractor's efforts to meet
its obligations.

(5) Develop on-the-job training opportunities and/or participate in training programs for
the area that expressly include minorities and women, including upgrading programs and
apprenticeship and trainee programs relevant to the Contractor's employment needs,
especially those programs funded or approved by the Department of Labor. The
Contractor shall provide notice of these programs to the sources compiled under
subparagraph (g)(2) of this clause.

(6) Disseminate the Contractor's equal employment policy by --

() Providing notice of the policy to unions and to training, recruitment, and outreach
programs, and requesting their cooperation in assisting the Contractor in meeting its
contract obligations,

(i) Including the policy in any policy manual and in collective bargaining agreements,
(iii) Publicizing the policy in the company newspaper, annual report, etc.;

(iv) Reviewing the policy with all management personnel and with all minority and
female employees at least once a year; and

(v) Posting the policy on bulletin boards accessible to employees at each location where
construction work is performed.

(7) Review, at least annually, the Contractor's equal employment policy and affirmative
action obligations with all employees having responsibility for hiring, assignment, layoff,
termination, or other employment decisions. Conduct review of this policy with al on-
site supervisory personnel before initiating construction work at ajob site. A written
record shall be made and maintained identifying the time and place of these meetings,
persons attending, subject matter discussed, and disposition of the subject matter.

(8) Disseminate the Contractor's equal employment policy externally by including it in
any advertising in the news media, specifically including minority and female news
media. Provide written notification to, and discuss this policy with, other Contractors and
subcontractors with which the Contractor does or anticipates doing business.

(9) Direct recruitment efforts, both oral and written, to minority, female, and community
organizations, to schools with minority and female students, and to minority and female
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recruitment and training organizations serving the Contractor's recruitment area and
employment needs. Not later than 1 month before the date for acceptance of applications
for apprenticeship or training by any recruitment source, send written notification to
organizations such as the above, describing the openings, screening procedures, and tests
to be used in the selection process.

(10) Encourage present minority and female employees to recruit minority persons and
women. Where reasonabl e, provide after-school, summer, and vacation employment to
minority and female youth both on the site and in other areas of the Contractor's
workforce.

(11) Validate al tests and other selection requirements where required under 41 CFR 60-
3.

(12) Conduct, at least annually, an inventory and evaluation at least of all minority and
female personnel for promotional opportunities. Encourage these employees to seek or to
prepare for, through appropriate training, etc., opportunities for promotion.

(13) Ensure that seniority practices, job classifications, work assignments, and other
personnel practices do not have a discriminatory effect by continually monitoring all
personnel and employment-related activities to ensure that the Contractor's obligations
under this contract are being carried out.

(14) Ensurethat all facilities and company activities are nonsegregated except that
separate or single-user rest rooms and necessary changing or sleeping areas shall be
provided to assure privacy between the sexes.

(15) Maintain arecord of solicitations for subcontracts for minority and female
construction contractors and suppliers, including circulation of solicitations to minority
and female contractor associations and other business associations.

(16) Conduct areview, at least annually, of all supervisors adherence to and performance
under the Contractor's equal employment policy and affirmative action obligations.
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