Freedom of Information of Act (FOIA)

DEFINITION

An act that provides a mechanism for members of the public, including contractors, to gain access to Agency records.  

WHERE IN ACQUISITION CYCLE

Throughout.

OVERVIEW OF TOPIC

The act requires public disclosure of an agency’s records unless the information falls within one of nine exemptions listed in the act.  In some cases, the agency may release information even if it falls within one of the exemptions unless such a release would constitute an abuse of discretion.  FOIA is covered under FAR and DAFRS subpart 24.2, but DoDD 5400.7, DoD Freedom of Information Act Program, provides a more comprehensive coverage.  

SPECIFIC INFORMATION

Definitions:

· FOIA Request:  A written request for DoD records that reasonably describes the records sought, made by any person, an organization, or a business, but not including a federal agency or a fugitive from the law, that either explicitly or implicitly invokes the FOIA, DoD 5400.7, DoD 5400.7-R, or DoD Component supplementing regulations or instructions.  Requester should also indicate a willingness to pay fees associated with the processing of their request or, in the alternative, why a waiver of fees may be appropriate.

· Record:  The products of data compilation, such as books, papers, maps, and photographs, machine readable materials, inclusive of those in electronic form or format, or other documentary materials, regardless of physical form or characteristics, made or received by an agency of the United States Government under federal law in connection with the transaction of public business and in Department of Defense possession and control at the time the FOIA request is made.

· Examples of items not included in the above definition:

· Objects or articles

· Intangibles such as individual’s memory or oral communication

· Personal records of an individual not subject to agency creation or retention requirements, maintained for the convenience of an agency employee

Note:  There is no obligation to create, compile, or obtain a record to satisfy a FOIA request.

Policy 

DoD 5400.7 states that it is DoD policy to:

· Promote public trust by making the maximum amount of information available to the public on the operation and activities of DoD, consistent with DoD responsibility to ensure national security.

· Allow a requester to obtain Agency records from DoD that are available through other public information services without invoking the FOIA.

· Make available (under 5400.7-R procedures) those Agency records that are requested by a member of the general public who explicitly or implicitly cites the FOIA.

· Answer promptly all other requests for information, Agency records, objects, and articles under established procedures and practices.

DoD 5400.7-R further states that a record requested by a member of the public who follows rules established by proper authority in the DoD shall not be withheld in whole or in part unless the record is exempt from mandatory partial or total disclosure under the FOIA.  The regulation further states that as a matter of policy, DoD components shall make discretionary disclosures of exempt records or information whenever disclosure would not foreseeably harm an interest protected by a FOIA exemption.  But, the regulation also states that the latter policy does not create any right enforceable in court.  DoD 5400.7-R goes to state that records requested by news media representatives that would not be withheld if requested under FOIA should be released upon request. 

Exemptions

The following are the nine exemptions, delineated in DoD 5400.7-R, Chapter 3, that may be used to withhold, in part or in whole, records that:

1. Are properly and currently classified in the interest of national defense or foreign policy.

2. Are related solely to the internal personnel rules and practices of the DoD or any of its components.  This exemption is entirely discretionary.

3. Concern matters that a statute specifically exempts from disclosure by terms that permit no discretion on the issue, or in accordance with criteria established by that statute for withholding or referring to particular types of matters to be withheld.

4. Contain trade secrets or commercial or financial information that a DoD Component receives from a person or organization outside the Government with the understanding that the information or record will be retained on a privileged or confidential basis.  This exemption permits no discretion.

5. Contain information considered privileged in litigation, primarily under the deliberative process privilege.  This exemption is discretionary.

6. Are part of information in personnel and medical files, as well as other similar information in other files, that if disclosed to a requester, other than the person about whom the information is about, would result in a clearly unwarranted invasion of personal privacy.  This exemption permits no discretion.

7. Are compiled for law enforcement purposes (civil, criminal, or military law), including the implementation of Executive Orders or regulations issued pursuant to law.  This exemption contains both discretionary and non-discretionary aspects.

8. Are contained in or related to examination, operation or condition reports prepared by, on behalf of, or for the use of any Agency responsible for the regulation or supervision of financial institutions.

9. Contain geological and geophysical information and data (including maps) concerning wells.

In addition, the following are valid reasons for not complying with a FOIA request:

1. No records found

2. The request is transferred to another DoD Component or Federal Agency (Referral)

3. Requester withdraws the request

4. The requester is unwilling to pay fees, or is delinquent in payment of fees from previous requests

5. The records are not reasonably described

6. Requester failed unreasonably to comply with procedural requirements

7. The information requested is not a record within the meaning of the FOIA and applicable regulation

8. Duplicate requests

Per FAR 24.2, the exemptions most commonly applicable are those relating to classified information, to trade secrets and confidential commercial and financial information, to inter- or intra-agency memoranda, or to personal and medical information.

RECENT CHANGES

N/A

CASE LAW

Various.  See Freedom of Information Act in Contracts Reference Book (Nash, et al)

RELATED CLAUSES

RELATED TOPICS

· Privacy Act

REFERENCES

FAR Part 24.2 and related DFARS/AFFARS/AFSPCFARS, DoD Directive 5400.7 and 5400.7-R,  Gov’t Contracts Ref. Book ; Nash, et al.,

WEB LINKS & FURTHER STUDY RESOURCES

http://farsite.hill.af.mil/
http://www.dtic.mil/whs/directives/corres/dir2.html
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POSSIBLE BOARD QUESTIONS

· Describe some (or all) of the reasons the government may use to withhold records under a FOIA request

· Describe reasons for not complying with FOIA requests.

· State the reasons most commonly cited for withholding records under FOIA.
