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DEFINITION: A request by one of the contracting parties for an equitable adjustment under a contract clause providing for such adjustment.

KEY INFORMATION:

In the Contract Disputes Act of 1978, an REA is distinguished from a claim primarily because interest will begin to run upon the submission of a claim but not upon the submission of an REA.  Most REAs are submitted by contractors under the changes clause of the contract, which generally requires that such requests be submitted within 30 days of receipt of a change order.  Note: There have been numerous holdings that failure to submit timely notice under the Changes clause will not bar a contractor’s claim unless the Government can show that the lack of notice was prejudicial in some way. See case law references Chimera Corp., ASBCA 18690, 76-1 BCA section 11,901; Weaver Construction Co., ASBCA 12577, 69-1 BCA section 7455.

The Government can also submit an REA to a contractor when the Contracting Officer  determines that a downward adjustment in price is warranted.

Any request for equitable adjustment that exceeds the simplified acquisition threshold shall bear the following certificate: “I certify that the request is made in good faith and that the supporting data are accurate and complete to the best of my knowledge and belief.” The instructions for completing the certification puts the contractor on notice that the certification requires full disclosure of all relevant facts, including:

•• Cost or pricing data if required in accordance with FAR 15.804-2; and

•• Actual cost data and data to support any estimated costs, even if cost or pricing data are not required.

Whatever the reason for the contract modification, the related equitable adjustment should be based on the difference between the reasonable cost of performing the contract without the addition, deletion, or substitution and the reasonable cost of performing with it. In other words, the contractor should not be left in a better or worse profit position on the unchanged work after the change than it was before the change.

Courts and BCAs have generally used one of the following four approaches to establish equitable adjustments in specific cases:  Reasonable cost, jury verdict, total cost and reasonable value. (reference attached chart)

ADDITIONAL INFORMATION: See attached tables

THRESHOLDS: Contractor certification required over simplified acquisition threshold

TOPIC POC:  Captain John Hamilton/PKO/3-5414

PK POC: Mr. Joe Simonds/PKC/3-2107

