AFFARS PART 33

SUBPART 5333.2-DISPUTES AND APPEALS

     5333.207 Contractor certification.

If a contractor submits an uncertified claim exceeding $100,000, the contracting officer shall notify the

contractor, in writing, of its failure to certify as required by the Contract Disputes Act (41 U.S.C. 601-613).

The notice should state that a final decision will not be issued until the claim is certified.

     5333.211 Contracting officer's decision.

(a) Except as provided in 5333.211 (b), the contracting officer shall refer proposed final decisions, with a complete contract file, to AFMC LO/JAB, 2240 B Street, Room C1, Wright-Patterson AFB, OH 45433-7112, (513) 255-6111 ext. 252, (513) 255-3204, DSN 785-6111 ext. 252, or DSN 785-3204, for review before sending the decision to the contractor.

(b) Final decisions on claims of $100,000 or less, and on terminations for default with estimated excess reprocurement costs of $100,000 or less, do not require AFMC LO/JAB review, provided the local staff judge advocate has reviewed and concurred with the final decision. However, any proposed final decision, regardless of dollar value, may be sent to AFMC LO/JAB for review if either the contracting officer or the local staff judge advocate determines that AFMC LO/JAB review is desirable.

(c) Telephone coordination of final decisions with AFMC LO/JAB is permitted when there is a genuine need for expedited review and when the case is simple, non-controversial, and unlikely to be appealed. Both the contracting officer and the local staff judge advocate should be on the line to discuss the case with AFMC LO/JAB.

     5333.290 Appeals.

(a) Appeals to the Armed Services Board of Contract Appeals (ASBCA).
     (1) The staff judge advocate, HQ AFMC, represents the Air Force before the ASBCA and has delegated this authority to the Director of Contract Appeals, Air Force Materiel Command Contract Law Center (AFMC LO/JAB). Contracting officers shall send a copy of any notice of an appeal to the ASBCA to AFMC LO/JAB with the envelope in which the notice was received. If the contractor files an appeal with the contracting officer instead of the ASBCA, the contracting officer shall immediately note the date on which the appeal was received and forward the appeal to the ASBCA along with the envelope in which the appeal was sent, and copies of both shall be sent to AFMC LO/JAB.

     (2) Upon learning of an appeal to the ASBCA, the contracting officer shall comply with Rule 4 of the ASBCA Rules (see DFARS Appendix A, Part 2). In assembling the file of documents under Rule 4 (i.e., Rule 4 file), the contracting officer shall not include any legal opinions or intragovernmental or intergovernmental documents of the types described in AFI 37-131, Freedom of Information Act; AFI 37-132, Privacy Act; and DFARS Subpart 224.2 without having first obtained concurrence of AFMC LO/JAB. The contracting officer shall transmit any questions concerning whether or not a particular document should be included in the Rule 4 file to AFMC LO/JAB for resolution prior to completing and forwarding the Rule 4 file. In assembling the Rule 4 file, the contracting officer shall separately tab and index each document. Prior to forwarding the Rule 4 file to the ASBCA (Recorder), the contractor, and AFMC LO/JAB, the contracting officer shall submit the file to the local staff judge advocate for review and approval to ensure completeness and to prevent accidental disclosure of privileged material. Thereafter, all three copies may be mailed concurrently. Contractors or their representatives shall not be given access to Government files or documents, other than the Rule 4 file, without specific approval of the assigned Air Force trial attorney.

     (3) While an appeal is pending, the contracting officer shall render all assistance requested by the assigned Air Force trial attorney including, but not limited to, locating and arranging for the presence of all potential Government witnesses, and marshaling Government records and other required physical evidence for conferences and hearings necessary to defend or otherwise dispose of an appeal.

(b) Actions in the United States Claims Court. If the contracting officer receives notice that an action has been filed in the United States Claims Court, the contracting officer shall notify the local staff judge advocate. The contracting officer shall assist the staff judge advocate in preparing the litigation report. The contracting officer shall send AFMC LO/JAB a copy of all notices of appeal to the United States Claims Court. Thereafter, the contracting officer shall give assistance as requested by HQ USAF/JACL.

