PCO STUDY GUIDE

TOPIC:  Exemptions to the Competition in Contracting Act (CICA)  
DATE: 16 Oct 2001

REFERENCES:  10 U.S.C. 2304 (c) and 41 U.S.C. 253 (c), FAR Part 6.3, Gov’t Contracts Ref. Book ; Nash, et al., (pgs 106 & 265), Formation of Government Contracts - Third Edition; Cibinic & Nash; (pgs 276-301).   

DEFINITION:  10 U.S.C. 2304 (c) and 41 U.S.C. 253 (c) provide for seven circumstances permitting other than full and open competition.  They are captured in FAR Part 6.302-1 through 7: 1) Only One Responsible Source 2) Unusual and Compelling Urgency 3) Industrial Mobilization 4) International Agreement 5) Authorized or Required by Statute 6) National Security, and 7) Protecting the Public Interest

KEY INFORMATION:  FAR 6.301 (a) – (e) provide policy for the use of these exemptions and are substantially as follows: 

(a) “Not providing for full and open competition or for full and open competition after exclusion of sources is a violation of statute, unless permitted by one of the exemptions in 6.302.”  

(b) “Each contract awarded without the use of full and open competition shall contain a reference to the specific authority under which it was awarded.”

(c) The use of noncompetitive means “shall not be justified on the basis of: 1) Lack of advance planning by the requiring activity or 2) concerns related to the amount of funds available (e.g. funds will expire).”

(d) “When not providing for full and open competition the contracting officer shall solicit offers from as many potential sources as practicable under the circumstances.” And 

(e) Directs the contracting officer to use the procedures prescribed in 6.102 (a) (sealed bidding) or (b) (competitive proposals), if appropriate, or any other procedures authorized by this regulation. 

ADDITIONAL INFORMATION:  Requirements for justifications to support the use of these authorities are in FAR 6.303.  (a) “Each Justification shall contain sufficient facts and rationale to justify the use of the authority cited, and as a minimum contain the following information.

1. Identification of the agency and the contracting activity, and specific identification of the document as a “Justification for other than full and open competition.”

2. Nature and/or description of the action being approved.

3. A description of the supplies or services required to meet the agencies need (including the estimated value).

4. Identification of the statutory authority permitting other than full and open competition.

5. A demonstration that the proposed contractors unique qualifications or the nature of the acquisition requires use of the authority cited.

6. The description of efforts made to ensure that offers are solicited from as many potential sources as is practicable, including whether a CBD notice was or will be publicized as required by subpart 5.2 and, if not, which exception under 5.202 applies.

7. A determination by the contracting officer that the anticipated cost to the Government will be fair and reasonable.

8. A description of the market research conducted (see Part 10) and the results or statement of the reason market research was not conducted.

9. Any other facts supporting the use of other than full and open competition, such as:

(i) Explanation of why technical data packages, specifications, engineering descriptions, statements of work, or purchase descriptions suitable for full and opened competition have not been developed or are not available.

(ii) When 6.302-1 is cited for follow-on acquisitions as described in 6.302-1(a)(2)(ii), an estimate of the cost to the Government that would be duplicated and how the estimate was derived.

(iii) When 6.302-2 is cited, data, estimated cost, or other rationale as to the extent that nature of the harm to the Government.

10. A listing of the sources, if any, that expressed, in writing, an interest in the acquisition.

11. A statement of the actions, if any, the agency may take to remove or overcome any barriers to competition before any subsequent acquisition for the supplies or services required.

12. Contracting Officer certification that the justification is accurate and complete to the best the contracting officer’s knowledge and belief. And, 

(b) Each justification shall include evidence that any supporting data that is the responsibility of technical or requirements personnel (e.g., verifying the Governments minimum needs or schedule requirements or other rationale for other than full and open competition) and which formed a basis for the justification have been certified as complete and accurate by the technical requirements personnel.  

THRESHOLDS:  Contained at FAR 6.304 are: 

< $500,000 – the contracting officer’s certification required by 6.303-2(a) (12) will serve as approval unless a higher approval level is established in agency procedures. 

>$500,000 but < $10,000,000, by the competition advocate for the procuring activity designated pursuant to 6.501 or an official described in paragraph (a)(3) or (a)(4) of this section.  The authority is not delegable.

> 50 million, a senior procurement executive of the agency designated pursuant OFPP Act (41 U.S.C. 414 (3)) in accordance with agency procedures.  This authority is not delegable except in the case of the Under Secretary of Defense for Acquisition, Technology, and Logistics, acting as a senior procurement executive for the Department of Defense.

