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DEFINITION: Work lies within the scope of the contract; it can fairly and reasonable be regarded as within the contemplation of the parties when the contract was entered into, or if it is essentially the same work that the parties bargained for when the contract was awarded. 

KEY INFORMATION:

SUPREME COURT - WORK THAT “SHOULD BE REGARDED AS FAIRLY AND REASONABLY WITHIN THE CONTEMPLATION OF THE PARTIES WHEN THE CONTRACT WAS ENTERED INTO.”
Basic Theory

If the change ordered is within the scope of the contract, the work as changed is by definition within the work as contemplated by the parties, and the change is binding upon the contractor. If, however, the change is beyond the scope of work contemplated by the parties, it is extra work which the contractor could legally decline to perform.

Application of the bona fide rule to contract modifications is determined by the change being within-scope or out-of scope of the original contract.

- Within-scope changes are charged to the appropriation and FY used to fund the related effort.

- Out-of-scope changes are obligated against currently available funds.

Factors to consider include: cumulative effect of change on the whole contract, function of the changed item, if the end product is essentially the same after the change, what the parties contemplated for the original contract, if the change would have altered completion if it had been in the original contract, and the complexity of the item. The contracting officer makes the scope determination either alone or in conjunction with the contractor. The Financial Service Officer (FSO), when ensuring that proper funds are charged for the modification, reviews the rationale and documentation used by the contracting officer in arriving at the decision.

Determining what constitutes a modification beyond the general scope of the original contract can be difficult. The Comptroller General and the courts have adopted the "cardinal change" rule. The basic standard is whether the modified job was essentially the same work as the parties bargained for when the contract was awarded.

· The Comptroller General has concluded that a change would be deemed to be within the scope of the original contract if it was essential to fulfillment of (original) contract requirements.

· The primary purpose of the "Changes" clause is to ensure that Government has a wide degree of flexibility during performance of a Government contract and that the contractor is adequately compensated when Government exercises this flexibility.

· Contract modifications citing the "Changes" clause are segregated between those where the bona fide need truly relates back to underlying contractual obligations from those which cite the "Changes" clause as procurement authority, but where bona fide need for modification of the effort relates to current FY appropriation.

ADDITIONAL INFORMATION: See attached table
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