Warranty - Promise or affirmation given by a contractor to the Govt. regarding the nature and usefulness, or condition of the supplies/services furnished under the contract.

Acceptance: DD 250

Defect: Not in compliance with the requirements of contract.

Essential Performance Requirements:  Operating capabilities and mnx. and reliability characteristics of a weapon system the agency head determines to be necessary to fulfill the military requirement.

Types:
1. Design and manufacturing

2. Material and workmanship

3. Essential Performance Requirements

· Not reqd. for systems not in full scale production

· EPRs set by PEO or SMC/CC

Purposes
1.  Delineate the rights and obligations of the contractor and Government for defective items or services.

2.  Foster quality performance.

The warranty should provide:

1.  For correction of defects notwithstanding any other requirement of the contract pertaining to acceptance of the supplies or services by the Government

2.  Stated period of time or use, or the occurrence of a specialized event after acceptance by the Government to assert a contractual right for the correction of defects.

The benefits derived from a warranty must be commensurate with the cost of the warranty.

Criteria for use of warranties.  Not always mandatory.  Consider:
1. Nature and use of supplies and services.  Includes:

· Degree of development

· End use

· Complexity and function

· State of the art

· Potential harm to Govt if item is defective

2. Cost (To ktr., and to govt. for enforcement)

· COs may include cost of a warranty as part of an item’s price or as a separate CLIN

3. Administration and Enforcement - Govt’s ability to enforce the warranty is essential to the effectiveness of any warranty.  There must be some assurance that an adequate admin. system for reporting defects exists or can be established.  Consider storage, location, distance, difficulty in tracing responsibility for defects)

4. Trade Practice - is it already included in cost?  Take advantage.

5. Reduced Requirements - Contractor’s assumption of added liability may be partially or completely offset by reducing the QA requirements where the warranty provides adequate assurance of a satisfactory product.

6. Use of warranties in acquisition of weapon systems is mandatory unless a waiver is authorized.

To facilitate the pricing and enforcement of warranties, the CO shall ensure warranties clearly state the :

1. Exact nature of the item and its components and characteristics the contractor warrants

2. Extent of the contractor’s warranty including all contractor obligations

3. Specific remedies available to the Govt

4. Scope and duration of warranty

· Contractors shall propose warranty costs on an over and above basis (only costs required as a result of the warranty).  Costs normally incurred w/o the warranty shall be excluded.

· CO shall ask DCAA and CAO to evaluate warranty costs, and shall specifically address warranty costs in the PNM.

· CO shall ask ktr. to separately identify actual warranty costs in cost reporting.

CO should consider the following when preparing warranty Ts & Cs:
1.  Contractor Obligations:  Generally, obligations extend to all defects discovered during the warranty period, except for damage caused by the Govt.  If warranty not required for entire system, may be required for a particular apsect of the item requiring special protection (installation, components, accessories, packaging, etc.)  If the Govt specifies the design of the end item and its measurements, tolerances, materials, tests or inspection requirements, the contractor’s obligations for correction of defects shall usually be limited to defects in material and workmanship or failure to conform to specs.  If the Govt does not specify the design, the warranty extends also to the usefulness of the design.

2.  Remedies:
1. Obtain an equitable adjustment to the contract,

2. Direct the contractor to repair or replace the defective items at contractor’s expense

3. Arrange for repair or replacement of the defective item by the Govt or another source at the contractor’s expense (either at contractor’s facility or in place).  Contractor is responsible for costs to:

· Reinspect items reasonably expected to be defective

· Accomplish required repair or replacement of defective items

· Test, inspect, package, pack, mark and ship the repaired or replace item

3.  Duration:   Time period must be clearly stated and established after considering estimated useful life of product, nature of item including shelf life or storage, and trade practice.  Should not extend Ktr’s responsibility for patent defects beyond reasonable time after Govt. acceptance.

4.  Notice:  Warranty shall specify reasonable time for furnishing notice to contractor regarding discovery of defects.  Shall be long enough to assure Govt has adequate time to give notice.  Consider time necessary for Govt to discover defects, time required for Govt to take necessary admin. steps and make a report of discovery, and time required to discover and report defective replacements.

5.  Markings:  The contract shall require the contractor to stamp or mark the supplies delivered or otherwise provide notice as to the existence of a warranty including:

1. Statement that warranty exists

2. Substance of the warranty

3. Duration

4. Who to notify if supplies are found defective

5. State whether warranty period is determined by specific expiration date, number of days after shipping, number of landings, flight hours, operating hours, etc.

Pricing FPI Contract:  Estimated cost of the warranty to the contractor should be considered in estimating the Target Price/Ceiling price of the contract.  All costs incurred or estimated to be incurred, or estimated to be incurred by the contractor in complying with the warranty shall be considered when establishing the total final price.  Contractor compliance with the warranty after the establishment of the total final price shall be at no additional cost to the Govt. 

Warranties of commercial items:  Can alter “Warranties of Supplies of a Noncomplex (or Complex) Nature” for commercial suitability.

· May adopt contractors standard commercial warranty if the CO determines it is not inconsistent with the rights that would be afforded the Govt under a warranty of supplies clause.

Weapons System Warranties

A weapons system is a system or subsystem used directly by the Armed forces to carry out combat missions.  It does not include:

1. Commercial products sold in substantial quantities to the general public

2. Spares 

3. Related ground equipment

Approval authority for a determination that an item is not a weapon system for major/select programs shall be the PEO, and for other systems, the CC/CV.  Get legal and BOCO coord.

Authority - Chief of contracting office must approve use of warranty except:

1. Weapon system

2. Commercial supplies/svcs. (See previous)

3. Tech. data, unless warranty provides for extended liability

4. Supplies/svcs. in FP contracts containing MIL-I-45208, Inspection System Requirement, or MIL-Q-9858, Quality Program Requirements 

5. Construction contracts using warranties contained in Fed., Mil. or construction guide specs.

CO shall not include warranties in CR contracts. 

· Except warranties in Inspection of Supplies-Cost Reimbursement and Inspection of R&D-Cost Reimbursement clauses, and Warranty of Data Clause

Warranties of Data:
Obtain when practicable and cost effective.  Consider other warranty criteria.  Consider:

· Likelihood that correction or replacement or price adjustment will not give adequate protection to Govt

· Effectiveness of additional remedy as a deterrent against furnishing nonconforming data

· COs shall ensure contract specs. and requirements state what constitutes a complete, accurate and adequate acquisition data package

· COs shall ensure the warranty period covers Govt’s intended first use of the package for a competitive procurement.

· COs will ensure extended ktr. liability is obtained when cost effective.

Policy:  Agencies may not contract for the production of a weapon system with a unit weapon system cost of >100K or an estimated total procurement cost of >10M unless:

1. Ktr. provides the following warranties:

· Weapon system conforms to design and mfg. requirements.

· Weapon system is free from all defects in materials and workmanship at time or acceptance or delivery

· If mfg. in nature, full scale production (after manufacture of initial production quantity or 1/10 of eventual total production quantity), conforms to the essential performance requirements of the contract.

2. Terms provide that in event of failure to meet terms of above warranties, CO may:

· Require ktr. to promptly take necessary corrective action at no cost to Govt.

· Require ktr. to pay costs incurred by Govt in taking necessary corrective action

· Equitably reduce the contract price.

· When not in mature full scale production, the Govt can include an essential performance rqmts. warranty that must identify redesign as a remedy to the Govt.

· Period during which redesign must be available as a remedy shall not end before operational use, operational testing, or a combination has demonstrated the warranted item’s design has satisfied the EPRs.

Exemption:  Agency heads may exempt alt. source contractors from the essential performance warranty requirements until the contractor mfgs. the first 10% of its anticipated total production qty.

Tailoring:  The purpose of tailoring is to get a cost effective warranty in light of the technical risk, or other program uncertainties, while ensuring that the Govt still acquires the basic warranties.  Shall not be used as a substitute for acquiring a warranty waiver.

· Structure broader and more comprehensive warranties when advantageous or narrow the scope when appropriate.  It may be inappropriate to require warranty of all essential performance requirements for a contractor that did not design the system.

· Tailoring may affect remedies, exclusions (certain defects for specified supplies), limitations (limit ktr’s liability under terms of warranty), and duration.

· Policy is to exclude any terms that cover contractor liability for loss, damage, or injury to third parties from warranty clauses.

· Establishing cost ceilings on ktr. liabilities and exempting a portion of the weapon system spec. from a performance warranty are examples of limitations to ensure a cost effective warranty.

· An essential performance requirement shall not be exempted.

Cost benefit analysis:  (Based on life cycle cost of the system with and without a warranty; costs to acquire and operate a system over its lifetime).  Consider:

1. Cost of warranty acquisition, admin., enforcement, and user costs and any costs resulting from limitations imposed by the warranty provision.

2. Costs incurred during development specifically for the purpose of reducing production warranty risks.

3. Logistical and operational benefits as a result of the warranty as well as the impact of the additional ktr. motivation provided by the warranty.

· Where possible, compare with the costs of obtaining and enforcing similar warranties on similar systems.

· Document analysis in the contract file.  

· If not cost effective, initiate a waiver request per DFARs.

Waivers:
· Waiving authority (military) is SAF, with authority to redelegate to ASAF.  

· Waiving authority may waive one of more of the weapons system warranties required if:

1. Waiver is in the interest of Natl. Defense

2. Warranty would not be cost effective.

Required notifications to the Senate and House Committees on Armed Svcs. and Appropriations for all waivers:

1. Major Weapon Systems - Waiving official must notify above of intention to waive one or more of the required warranties 30 days prior to granting waiver.

2. Other Weapon Systems - Waiving officials must submit a report NLT 1 Feb. listing waivers and reasons granted in last year.

3. Weapon systems not in mature full scale production - Although a waiver is not required, if a production contract for a major weapon system not yet in mature full-scale production will not include a warranty on essential performance requirements, the waiving officials must comply with notice requirements of major weapons systems.

Requests for waiver shall include:

1. Brief description of weapon system and stage of production

2. identify warranty for which waiver is requested

3. Duration of waiver if beyond the contract

4. Rationale for waiver (ie, CBA results)

5. Description of warranties or other techniques used to ensure acceptable field performance

6. Exercise date of warranty option if applicable

Warranty Plan:
· Warranty plan is required if more than one user or system you are acquiring is a weapon system.

· A warranty plan is required for all weapon system  warranties.  For nonweapon systems, a plan is required when more than one major command will provide significant support in the acquisition of admin. of the warranty.

· Warranty plans shall clearly identify the procedures used to establish EPRs.

· CO shall ensure that the duration of the EPR warranty is long enough to determine that EPR requirements are satisfied and the contract will permit corrective action if the item fails to satisfy the EPR requirement even in cases where the EPR does not designate specific types of failures or a mean failure rate for a specified period.

EPRs:  Authority to designate EPRs is PEO for major/select, CC/CV for other systems.

Only contract spec. requirements that cannot be verified during acceptance testing shall be considered for selection as an essential performance requirement.

The PD shall determine if the originally established and approved EPRs are still appropriate for follow-on production buys.

Applicability to FMS:
· Not mandatory; we usually get conformance to design and manufacturing, and material and workmanship warranty.

· We do not normally get essential performance requirement warranties on FMS

· If FMS request EPR, we try to accommodate

· Costs for FMS warranties usually different due to transportation overseas and any tailoring to reflect the unique aspects of the FMS purchaser

· FMS purchasers bear all the costs of acquisition and administration of any warranties.

