1) What are the duties and responsibilities of a PCO (FAR 1.6)?

PCO responsibilities:
1.  Ensure all requirements of law/executive orders/regulations and other applicable procedures have been met.

2.  Ensure performance of all necessary actions for effective contracting are met.

3.  Ensure compliance with terms of the contract.

4.  Safeguard interests of the US.

5.  Ensure sufficient funds are available.

6.  Ensure contractors receive impartial/fair/equitable treatment.

7.  Request and consider advice of specialists (audit/law/engineering)

Authority:
CO s have the authority to:

1.  Enter into contracts.

2.  Administer contracts.

3.  Terminate contracts.

4.  Make related D&Fs.

2) Describe the funding types/uses/time period etc.

	3010
	Aircraft
	3 Years

	3020
	Missiles/SVs
	3 Years

	3080
	Other Procurement
	3 Years

	3300
	Mil Construction
	5 Years

	3400
	O&M
	1 Year

	3500
	Military Personnel
	1 Year

	3600
	RDT&E
	2 Year


Appropriated funds must only be used for the program for which they were intended.

(Color) Purpose Statute - Appropriation only applies to objects for which appropriation was made.  Can’t use 3600 money for a production requirment.
(Year) Bona Fide Need - Obligate only when requirement originates in proper year.  (Amount) ADA - Only obligate amount that is certified.


3) Describe the steps in a source selection
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Activities
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AFARs The ASAF(A) delegates the following specific contracting authorities to PEOs/DACs for their assigned programs:

Serve as source selection authority (SSA) for PEO and DAC Programs (non Information Technology (IT)) for source selections when the value of the instant contract is from $50 million up to but less than $500 million, and serve as SSA for non-MAIS and IT acquisitions not integral to a weapon system when the value of the instant contract is from $15/30 million ($15 million or more in any FY or $30 million or more for all program years) up to but less than $120 million. Whenever ASAF(A) is the SSA, the procedures contained in AFFARS Appendix AA must be followed:

1.0 Pre-Solicitation Activities
1.
1.1  Form Team. 

1.

1.2  Develop Strategy.

1.

1.3  Interface with Offerors.







2.0 Evaluation Activities

1.2.0  General
1.
2.1  Factors.

1.

2.1.1  Price or Cost Evaluation

1.2.1.2

  Past Performance Evaluation. (Confidence)
1.2.1.3


  Mission Capability Technical Evaluation. (Colors) 
1.2.1.4

  Proposal Risk (High)
1.2.

2  Exchanges
1.

2.3  Competitive Range

1.2.4  Interim Release of Rating Status

1.2.5  Discussions
1.2.6  

Final Proposal Revision
1.2.7  Final Proposal Evaluation


3.0 Award Activities

1.3.1  Decision.

1.

3.2 Debriefing.


4.0 Documentation Requirements

1.4.1  Rating Team Worksheet (Attachment 1-1).

1) Identify the offeror

2) Check the box indicating “initial” evaluation

3)  Mission Capability Proposal Assessment.


4)  Past performance evaluation. 

5)  Price/Cost


6)  Exchanges with Offerors

1.4.2  Proposal Evaluation Report (PER) (Attachment 1-2).

1.4.3 Debriefing.
1.4.4 Source Selection Decision Document
4) What are the types of communications with industry in a SS?

Exchanges with offerors after receipt of proposals fall into one of three categories:  clarifications, communications, or discussions (see FAR 15.306).  The form entitled “Evaluation Notice (EN)” form at Attachment 1-3 is available for use for transmittal of these exchanges to offerors.  The form includes blocks to indicate the type of exchange.

1) Clarifications are limited exchanges, between the Government and offerors that may occur when award without discussions is contemplated.

2) Communications with offerors before establishment of the competitive range. Communications are exchanges, between the Government and offerors, after receipt of proposals, leading to establishment of the competitive range. 
3) In discussing other aspects of the proposal, the Government may, in situations where the solicitation stated that evaluation credit would be given for technical solutions exceeding any mandatory minimums, negotiate with offerors for increased performance beyond any mandatory minimums, and the Government may suggest to offerors that have exceeded any mandatory minimums (in ways that are not integral to the design), that their proposals would be more competitive if the excesses were removed and the offered price decreased.
The objective of discussions is “to maximize the Government’s ability to obtain best value, based on the requirement and the evaluation factors set forth in the solicitation.”  (See FAR 15.306(d)(2))  If discussions are necessary due to perceived weaknesses or other issues which must be addressed before award, they will be conducted with only those offerors determined to be within the competitive range. Discussions may be conducted either orally or in writing.  The team determines what issues need to be addressed.  However, keep in mind that the scope and extent of discussions are a matter of contracting officer judgment.  (See FAR 15.306(d)(3))  The nature of the issues to be addressed will drive the best mode: oral or written.  Oral discussions are the preferred discussion method.  Whatever method is chosen, discussions should be accomplished using the most efficient, economical, and timely means.  Discussions are required for those areas of a proposal which are considered deficient, where weaknesses exist which are significant enough to affect the selection decision, and/or where data presented by the offeror is unclear.

 Limits on exchanges. Government personnel involved in the acquisition shall not engage in conduct that --

(1) Favors one offeror over another;

(2) Reveals an offeror's technical solution, including unique technology, innovative and unique uses of commercial items, or any information that would compromise an offeror's intellectual property to another offeror;

(3) Reveals an offerors price without that offeror's permission. However, the contracting officer may inform an offeror that its price is considered by the Government to be too high, or too low, and reveal the results of the analysis supporting that conclusion. It is also permissible, at the Government's discretion, to indicate to all offerors the cost or price that the Government's price analysis, market research, and other reviews have identified as reasonable (41 U.S.C.423(h)(1)(2));

(4) Reveals the names of individuals providing reference information about an offeror's past performance; or

(5) Knowingly furnishes source selection information in violation of 3.104 and 41 U.S.C.423(h)(1)(2).

5) What is Cost and Pricing data and how does TINA apply?
TINA (1963 law) enhances the Govt’s ability to negotiate fair prices by ensuring that the CO has the same factual information that is available to the contractor.  TINA established the requirement for submission of cost and pricing data and certification of their accuracy, currency, and completeness for the award of any negotiated contract expected to exceed $500K.
6) What are Reasons for T4D and what are examples of excusable delays?

The right of the Govt to completely or partially terminate a contract because of the contractor’s actual or anticipated failure to perform its contractual obligations.  The T4D clause indicates that a contractor will not be held liable if its failure to perform arises from excusable delays.  Excusable delays include:  (1) acts of God or the public enemy, (2) acts of the Govt in either its sovereign or contractual capacity, (3) fires, (4) floods, (5) epidemics, (6) quarantine restrictions, (7) strikes, (8) freight embargoes, and (9) unusually severe weather.
7) Describe the purpose and application of the Changes clause

To ensure the Government has a wide degree of flexibility during contract performance to make necessary changes and provide a vehicle to guarantee the contractor is adequately compensated for the changes.  Provide the procurement authority to order other work that is within the general scope of the contract without following the statutory rules governing new procurement.  Provides a vehicle for a contractor’s request for equitable adjustment.
8) Is there a difference between "Equitable Adjustment" and other contract adjustments?

No.  An equitable adjustment is a fair price adjustment under a contract clause for changed work, including an adjustment in profit, a change in delivery schedule, if appropriate, or a change in any other affected terms of the contract.  A contract adjustment is an alteration of the contract price to reflect some changed circumstances in the performance of the contract.
9) Describe your worst contracting mistake and what did you learn from it

When trying to implement a SAF/AQ acquisition decision that was agreed to by a senior corporate executive, I tried to fit the agreed to cost parameters into my negotiation objective.  After an arduous negotiation, the parties became stalemated over what was included in the procurement and the deputy program manager had to come up with an alternative approach.  I learned that, even if higher headquarters directs an action, it is still the CO’s responsibility to protect the rights of the contractor and I should have looked for other avenues to make the other party whole.
10) How would you deal with a PM that was pushing a poor business approach to a problem and the PM was in a position to affect your career?

I would provide the rationale why it was a poor business approach and suggest a better approach.  I would inform my supervisor and solicit his advice.  If my supervisor was willing to allow the approach and the PM insisted on his approach, I would document the file and implement his approach.  As the PM, he is ultimately responsible for the program and has the right to pursue a poor business approach as long as it is legal.
What is a Ratification


Act of approving an unauthorized commitment by an official who has the authority to do so


Limitations

1- Gov has obtained or will obtain benefit

2- Ratifying official has the authority to do so

3- Resulting contract would have otherwise been proper

4- Price is fair and reasonable

5- CO recommends payment and legal concurs

6- Funds are and were available at the time of the commitment

7- Ratification is in accordance with any other agency procedure

5301.602-3 (AFFARS) Ratification of unauthorized commitments.

(b)(3)(i) The authority to ratify an unauthorized commitment involving a PEO or DAC Program is delegated by the ASAF(A) to the PEO or DAC. This authority is not redelegable. 

(ii) The authority to ratify an unauthorized commitment involving Other Contracting (see 5302.101) of the organizations specified in DFARS Subpart 202.1 and 5301.601-91 (b) is delegated to the commander of these organizations, with authority to redelegate. In AFMC, Center Commanders have the authority to ratify unauthorized commitments involving Other Contracting.

     5301.602-3 (AFMC)Ratification of unauthorized commitments.
(b)(3)(iii) Authority to ratify unauthorized commitments involving Other Contracting within AFMC is established as follows:

(A) Authority to ratify unauthorized commitments involving amounts of $2,500 or less is delegated to the COCO. 
(B) Authority to ratify unauthorized commitments involving amounts of $25,000 or less is delegated to the SCCO. 
(C) AFMC Center Commanders have the authority to ratify unauthorized commitments in excess of $25,000.

What is the intent of the Anti-Deficiency Act?  Congress gives DOD money for certain effort? 

The ADA act ensures that the services spend $ in accordance with how Congress appropriates the $ to us.

Know the colors of money and expenditure periods

	Type
	Obligation Period in years
	Expenditure Period

	3010 a/c procurement
	3
	5

	3020 missile procurement 
	3
	5

	3080 other procurement
	3
	5

	3300 Construction
	5
	5

	3400 O&M
	1
	5

	3500 Mil Personnel
	1
	5

	3600 Research and Development
	2
	5

	
	
	


What are the Roles and Responsibilities of the PCO?  What’s the most important one?

Check against Lisa’s Cards!!!  Most Important one from question was Sound Business Judgement

PCO responsibilities:
8.  Ensure all requirements of law/executive orders/regulations and other applicable procedures have been met.

9.  Ensure performance of all necessary actions for effective contracting are met.

10.  Ensure compliance with terms of the contract.

11.  Safeguard interests of the US.

12.  Ensure sufficient funds are available.

13.  Ensure contractors receive impartial/fair/equitable treatment.

14.  Request and consider advice of specialists (audit/law/engineering)

Authority:
CO s have the authority to:

5.  Enter into contracts.

6.  Administer contracts.

7.  Terminate contracts.

 Make related D&Fs.

Name the 7 exemptions to full and open competition?

	Rationale
	J&A Required
	Synopsis Required

	Only one responsible source and no other supplies or services will meet agency requirements
	Y
	Y

	Unusual and Compelling urgency
	Y (Can be done after award)
	N

	Industrial Mobilization, engineering, development, research, or expert services
	Y
	N

	Authorized by statue
	N
	Y if authorises; N if requires source

	International Agreement
	Y (Unless DOD NASA or Cost Guard)
	N

	National Security
	Y
	Y unless hurt National Security

	Public Interest
	N (D&F signed by head of the adjency)
	N


Name the 4 full and open Competition after exclusion of sources

	Rationale
	J&A Required
	Synopsis Required

	Maintaining alternative sources
	D&F by head or adjency
	Y

	Awards under the 8a program
	N
	N

	Set-asides to small business
	N
	N

	Awards under HUBZone program
	N
	Y


What’s the difference between Cost and Pricing Data and Other than Cost and Pricing Data? What are the exemptions to C&P? 

C&P is certified under TINA to be current Accurate and Complete as of the date of the negotiations.

Exceptions to C&P:


Below SAT


Price


Law or Regulation


Commercial items


Waiver Granted


Modifying a contract for commercial items

What’s a change order? Any action issued in accordance with the changes clause: (Look for card in Lisa’s office)

Describe the changes clause? Look it up! Know Verbatim.

What’s an Equitable Adjustment? Action by gov to put the contractor in the same state as before the Governments negative action to the contractor

Name the 5 Elements of a contract:


Mutual agreement and understanding of both parties (clear T&Cs)


Legal Purpose


Competent Parties


Consideration


Offer/Acceptance

Name the difference and similarity with FPIF and CPIF contracts?


Similarity



Both work from Target Cost



Both have Share Ratios



Both give contractor more $ for under running TC and less $ for overrunning TC


Differences



There is a min and a max FEE on CPIF



There is no max PROFIT on FPIF

FPIF have a point of total assumption where the contractor looses a dollar of Profit for every dollar of cost expended

At a point on the FPIF contract the contractor gets no more money, but is required to deliver the product

What are the statutory restrictions on Fee with a Cost-Type effort.


15% for R&D


6% for A&E on public works or utilities


10% other

What are the reasons to NOT synopsis an action?



National Security



Urgent and compelling Urgency



FMS



Statue (8a)



Services for expert to support Gov in current or anticipated litigation

Small Business Innovation Development Act

Utilities (other than telecom) and only one source



IDIQ orders



Unsolicited Research Proposal Acceptance



Perishable subsistence supplies



Brandname commercial item for resale



Work within the scope of original contract



Actions made and performed outside US



Below SAT and through FACNET

What is the difference between LPTA, PPT, and tradeoff source selections?

Lowest Price Technically Acceptable- take lowest price that can meet technical requirements; no trade off

Price Performance Trade-off – Once Technical capability is established will trade off a higher price for better past performance (don’t have to give to lowest bidder)

Tradeoff – requirements vs past performance vs price are all traded

Name the different types of authorities and explain the Doctrine of Estopple?

      Actual

Express:  That authority specifically set forth orally or in writing, eg, warrant, the FAR, the DFARS.

 Implied:  That authority which is reasonable necessary to carry out the express grant of authority.  May be inferred from custom, conduct, or other writings such as rules and regulations.  Exists in an individual by virtue of his duties, i.e. quality inspector authorized to reject work has implied authority to change work through improper rejection.

       Apparent:  The agent lacks actual authority, but the principal’s conduct allows third persons reasonably to believe that the agent does have authority.  Concept does not apply to Government contracts (Utah Power and Light vs. US, Dresser Industries, Inc. vs. US).  PCO does not have it.  Applicable more in commercial world such as when a company/party holds a person out as having the authority to bind, i.e. a program manager. Not applicable to Government.

HOWEVER, where a principal has placed an agent in such a situation that one may assume such agent has authority to do a specific act, and so deals with the agent, the principal is estopped to deny the agent’s authority.  (Estoppel/reliance go hand in hand.  Estoppel is a restriction placed on a person to prevent him from contradicting his own previous assertions.)

Equitable estoppel:  Prevents Government from successfully claiming its agents actions were unauthorized where contractor reasonably relied on agent’s representations.  Fairness dictates the contractor receive the benefit of its efforts.

Elements of equitable estoppel:  1) Govt aware of true facts; 2) Contractor unaware of true facts; 3) Govt     intends contractor will rely on Govt conduct; 4) Contractor relies to its injury.

Name the different types of data rights.


Technical Data



Unlimited, Government Purpose Rights, Limited


Computer SW



Unlimited, GPR, Resticted

What would you review in a $1M incremental funding mod?


Use the right type of money; can’t incrementally fund procurement funds 


Get JAG review over $500K


Ensure a certified PR


For Fixed Price contracts ensure LOGO clause; for Cost-type contracts use Limitation of Funds


Ensure the contractor can meet the proposed schedule for LOC or LOGO clause

What are the statutory restrictions on fee?  See 15.404-4 4(i) 


15% on CPFF for R&D


6% for A&E services for public works or utilities


10% other CPFF

What contracts are exempt from CAS?  (will check these answers tonight)


Negotiated contracts under $500K, contracts under sealed bids, or contracts with small business

When there are inconsistencies in the solicitation or contract, what areas take precedence in accordance with the Order of Precedence Clause 52.215-8?


(1)The Schedule

(2) Reps and other instructions

(3) Contract Clauses

(4) Other documents exhibits and attachments

(5) The specification

Explain the elements of an Award Fee contract?


Award fee plan, award fee board, Fee Determining official, the entire award fee pool is held as a contingent liability when work is obligated,  decision is not subject to the disputes clause (unless the contractor is disputing that the plan was not followed)

Explain the two approaches to Value Engineering, when is VE required/prohibited?

Voluntary VE- where the contractor uses its own resources to develop and submit any VECPs

Mandatory VE- where the Government requires and pays for a specific VE program effort.  The contractor must perform VE of the scope and LOE required by the Government’s program plan and include VE as a separately priced item of work in the contract schedule.

VE is required on initial production solicitations and contracts for major system acquisition programs. It is prohibited on A&E services contracts

The contracting officer has 45 days in which to accept or reject the VECP

The following are not subject to the Disputes clause

(1) decision to accept or reject the VECP

(2) Determination of collateral costs or collateral savings

(3) The decision as to which of the sharing rates applies when Alt. II is used.

Discuss Alternative Disputes Resolution to include different techniques, when it is required, what is currently prohibited?


-It is the first choice whenever negotiation of a contract issue reaches an Impass.

-It is AF lightning Bolt 99-4, and program-level ADR agreement is required of all ACAT I and II programs AF wide by 1 Oct 99.

-COs can’t use Binding Arbitration at this time.  Congress passed the ADRA of 1996 that requires agencies to issue binding arbitration guidelines prior to use.  Currently no DoD component has issued guidelines

· Techniques

Negotiations








             Litigation

	Non-Binding
	Binding

	Unassisted Negotiations
	Assisted Negotiations
	Outcome Prediction Assistance
	Binding ADR
	Public Adjudication

	
	Mediation

Structured-Settlement Negotiations

Mini-Trial
	Early Neutral Evaluation

Settlement Judge Procedures at the ASBCA

Dispute Review Boards
	Binding Arbitration

Summary Trial with Binding Decision
	Court of Federal Claims

Board of contract appeals 

Federal Circuit

Supreme Court


Taken from the ADR website

Name the Exemptions to FOIA:

(1) Classified Records

(2) Internal Personnel Rules and Practices

(3) Other Statues

(4) Confidential Commercial Information

(5) Inter- or Intra-Agency Records

(6) Invasion of Personal Privacy

(7) Investigative Records

(8) Financial Institutions

(9) Wells

What is required of an Unsolicited Proposal?


Must be innovative and unique


Independently originated


Prepared without government supervision


Benefit Agency mission


Not be an advance proposal for a known requirement that can be competed

What is the minimum that should be discussed a pre- and a post-award debriefing; what shall not be discussed at each?  15.505 and 15.506

	Pre-award Debriefing

Offeror needs to request debriefing within 3 days of exclusion, brief as soon as practicable but in no way after post-award debriefings



	At a minimum discuss

· Agency evaluation of sig. Elements in the offeror’s proposal

· Summary of the rationale for excluding the offeror from the competitive range

· Reasonable responses to relevant questions about whether SS procedures, regs, authorities were followed
	Do NOT disclose

· The number of offerors

· The identity of offerors

· The content of other offerors’ proposal

· The ranking of other offerors

· The evaluation of other offerors

· Any info prohibited in 15.506(e) (which is the Post-award debriefing)

	Post-award Debriefings

Offeror needs to request within 3 days of award notification; debrief within 5 days after request

	At a minimum discuss

· Gov evaluation of significant weaknesses or deficiencies in the offeror’s proposal

· Overall evaluated cost/price and technical rating or the successful offeror and the debriefed offeror and past performance information on the debriefed offeror

· Overall ranking of the offerors, when done

· Summary of the rationale for award

· For commercial items, make and model of the item to be delivered by the successful offeror

· Reasonable responses to relevant questions about whether SS procedures, regs, authorities were followed
	Do NOT disclose

· point by point comparison of offers

· any FOIA exempt information to include: trade secrets/privileged or confidential techniques or practices/ or privileged, confidential commercial and financial information

· the names of individual who gave past performance information


What are Cost Accounting Standards and when do they apply?

· CAS is a way for the contractor to measure, assign, and allocate costs in a consistent and uniform manner.

· There are 19 CAS standards 401-420

· Full coverage means contractor will comply with all 19 standards

· Applicable when:

(1) Receive a single CAS-covered contract award of $25 million or more; or

(2) Received $25 million or more in net CAS-covered awards during its preceding cost accounting period, of which, at least one award exceeded $1 million.

· Modified coverage means contractor will only comply with standard 401,402,405,& 406

· Exemptions to CAS
(1) Sealed bid contracts.

(2) Negotiated contracts and subcontracts not in excess of $500,000. For purposes of this paragraph (b)(2) an order issued by one segment to another segment shall be treated as a subcontract.

(3) Contracts and subcontracts with small businesses.

(4) Contracts and subcontracts with foreign governments or their agents or instrumentalities or, insofar as the requirements of CAS other than 9904.401 and 9904.402 are concerned, any contract or subcontract awarded to a foreign concern.

(5) Contracts and subcontracts in which the price is set by law or regulation.

(6) Firm fixed-priced and fixed-price with economic price adjustment (provided that price adjustment is not based on actual costs incurred) contracts and subcontracts for the acquisition of commercial items.

(7) -- (11) [Reserved]

(12) Contracts and subcontracts awarded to a United Kingdom contractor for performance substantially in the United Kingdom, provided that the contractor has filed with the United Kingdom Ministry of Defence, for retention by the Ministry, a completed Disclosure Statement (Form No. CASB-DS-1) which shall adequately describe its cost accounting practices. Whenever that contractor is already required to follow U.K. Government Accounting Conventions, the disclosed practices shall be in accord with the requirements of those conventions. (See 9903.201-4(d).)

(13) Subcontracts under the NATO PHM Ship program to be performed outside the United States by a foreign concern.

(14) Contracts and subcontracts to be executed and performed entirely outside the United States, its territories, and possessions.

(15) Firm-fixed-price contracts and subcontracts awarded without submission of any cost data.
Explain the process for a contractor filing a claim?

· Policy is to try and get mutual agreement at the CO’s level


-     Claim must be filed (by contractor or Gov.) within 6 years after accrual of claim


-     Claims over $100K must be accompanied by certification that claim is made in good faith


-     Contracting Officers Final Decision (COFD) should be done within:



for under $100K: 60 days 



for over $100K:  60 days or notify Ktr within 60 days when you will issue COFD 

· Interest accrues from the date CO received claim or payment would be due, if that date is later

[image: image7.wmf]Contractor requests

CO final Decision (COFD)

CO issues COFD*

*COFD should address at a minimum:

-description of the claim

- reference to the pertinent contract terms

- Statement of factual areas of agreement and disagreement

- statement of the CO’s decision with supporting rational

- statement that this is the COFD and write to appeal (see

paragraph at 33.211)

-Demand for payment in accordance with 32.610(b) if needed

Board of Contract Appeals

Court of Federal Claims

Court of appeal for 

the Federal Circuit

Supreme Court

90 days

1 year

120 days

60 days


Explain the difference between a protest and a claim and who can protest?


A protest is in relation to award of a contract (see definition below).  Protest is made to the Agency or GAO. Only an interested party(defined as an actual or prospective offeror whose direct economic interest would be affected by the award of a contract or by the failure to award a contract) can protest.  


A claim, as discussed above, is a written request for payment (see definition below)

"Protest," as used in this subpart, means a written objection by an interested party to any of the following:

(a) A solicitation or other request by an agency for offers for a contract for the procurement of property or services.

(b) The cancellation of the solicitation or other request.

(c) An award or proposed award of the contract.

(d) A termination or cancellation of an award of the contract, if the written objection contains an allegation that the termination or cancellation is based in whole or in part on improprieties concerning the award of the contract.

"Claim," as used in this part, means a written demand or written assertion by one of the contracting parties seeking, as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of contract terms, or other relief arising under or relating to the contract. A claim arising under a contract, unlike a claim relating to that contract, is a claim that can be resolved under a contract clause that provides for the relief sought by the claimant. However, a written demand or written assertion by the contractor seeking the payment of money exceeding $100,000 is not a claim under the Contract Disputes Act of 1978 until certified as required by the Act and 33.207. A voucher, invoice, or other routine request for payment that is not in dispute when submitted is not a claim. The submission may be converted to a claim, by written notice to the contracting officer as provided in 33.206(a), if it is disputed either as to liability or amount or is not acted upon in a reasonable time.

What did the Contract Disputes Act of 1978 do?

· Established procedures and requirements for asserting and resolving claims

· provided for payment of interest on claims

· required certification of claims over $100K

-
  allowed civil penalty for fraudulent claims
Define a commercial item and what are some of the special requirements for Commercial items?
Any item, other than real property, that is of a type customarily used for nongovernmental purposes that-

(1) has been sold, leased, or licensed to the general public

(2) has been offered for sale, lease, or license to the general public

(3) an item that evolved from above through advances in technology or performance and is not yet available in commercial marketplace, but will be available  in the commercial marketplace in time to satisfy the delivery requirements under Government solicitation

(4) Any item that would satisfy the definitions above but for modifications customarily available in the commercial marketplace or but for Minor modification not customarily available in the commercial marketplace

SEE 2.101 FOR FULL DEFINITION

Must use FFP or FPEPA type contracts

Simplified acquisition procedures may be used for commercial items  below $5M


CO may allow fewer than 30 days response time for receipt of offers

Rely on contractor’s existing quality assurance systems as a substitute for Gov. inspection and testing

Gov. shall acquire only tech. Data and rights in data customarily provided to the public

CAS does not apply

To maximum amount practicable, Gov. shall require at least the same warranty terms available to general public

Explain the two types of commercial warranties? See 12.404


Express Warranty

Express warranties are created by the negotiated aspects of individual bargains.  They limit and define the open-ended terms of implied warranties.  Generally they define a specific time period in which the seller agrees to correct defective items.

Implied Warranty


Implied Warranties are created by law (UCC)

Implied Warranty of Merchantability- the goods will be at least fit for the ordinary purposes for which such goods are used

Implied Warranty of Fitness for a Particular Purpose – is available when seller knows the particular purpose for which the Gov. intends to use the item and Gov. relied upon the contractor’s skill and judgement to supply the item as appropriate for that particular purpose.

Discuss the different types of Terminations?  FAR  part 49 and Clauses 52.249-6-8

Non-commercial = Termination for default and Termination for Convienence

Commercial = Termination for Cause and Termination for Convience

 



Non-commercial

-DCMC is a great resource for termination expertise and lessons learned

-No-cost settlement is preferred and TCO will do when:


Known the contractor will accept one

GFP not furnished

No outstanding payments or debts due the Gov

· Terminate large business before small business

· Notice of termination shall state

· T4Cor T4D

· Effective date

· Extent

· Special instructions

· Steps KTR should take to minimize impace

· Congressional notification needed on any termination that reduces employment of 100 or more personnel

· In no effect will Gov pay prime anticipatory profit or consequential damages from sub

· Prime’s settlement proposal for sub over 100K needs audit 

	T4C

-costs include profit/fee on work accomplished whether delivered or not & costs of preparing the settlement proposal

· Do not T4C if cost is complete is less than $5,000

· Settlement effected by

· Negotiated agreement

· Determination (settlement proposal must be in within 1 year) (Dispute clause)

· Cost out vouchers

                      -      Combination

	T4C Cost

· Inventory schedules shall be submitted within 120 days from termination

· Adjusted fee determination generally based on % complete of terminated portion

· Ktr not reimbursed for costs of settlements with subs unless required approvals or                                   

       ratifications have been obtained. (get more details)

	T4C Fixed Price

· Gov. compensates for work done and preparations made including allowance for profit

· Fair compensation more business judgement than strict accounting principles

· Allowability of profit

· Allow on work done but not on settlement expenses

· No Anticipatory Profit or consequential damages

· Do not base profit for settling subs on $ amount of settlement (CP%C)

· No profit on work not yet delivered

· Leave KTr in same state as before Termination (loss rate calculation)

· Three bases for settlement proposals

· Inventory (preferred) Only costs-allocable to termination 

· Itemize the following

· Materials etc

· Engineering/G&A

· Settlement for subs

· Settlement expenses

· Other proper charges

· Total-cost (itemize all costs)

                     -       Other (need HCA approval)


	T4D

-Procedures in lieu of T4D

· Revise Delivery schedule

· Acceptable third party business arrangement

· Allowable Costs for T4D

· Administering T4D contract

· Reprocurement (for Fixed price)

· Legal costs to defend T4D

· Excusable Delays

· Acts of God  or public enemy

· Acts of Gov.

· Fires, floods, epidemics

· Quarantine

· Strikes/embargos

· Unusually sever weather

· Subs experience above

· Settlement preparation costs not allowable

· Can appeal under disputes clause within 1 year

              -      Fee equal to total number or articles delivered

	T4D Fixed Price


-Appropriate When

· Fail to deliver supplies

· Fails to Makes progress as to endanger performance

· Fails to perform any other provision

· 10 day cure notice not needed for late delivery



	T4D Cost Reimbursement

· Not allowed excess reprocurment 

· Always need 10-day cure notice




	Commercial

	· T4 Convience

                      Contractor paid contract price reflecting % work performed prior to notice plus
                      reasonable  charges that have resulted from termination.

	· T4 Cause

· Same reasons as non-commercial/excusable delays are the same

· Gov. not liable for any amount not accepted

· For reasons other than late delivery CO must send a Cure notice before termination

· Charge Ktr excess reprocurement charges is the preferred remedy




Explain the protest process?

Description:  A protest, as defined in FAR 33.101, means a written objection by an interested party to an of the following:



(a)  A solicitation or other request by an agency for offers for a contract for the procurement of property or services



(b)  The cancellation of the solicitation or other request



(c)  An award or proposed award of a contract



(d)  A termination or cancellation of an award of the contract, if the written objection contains an allegation that the termination or cancellation is based in whole or in part on improprieties concerning the award of the contract.  (This has long been an accepted practice but is now explicit in the FAR, FAC 90-32.)

General:  Protest may file with any of the following:  General Accounting Office (GAO), the awarding agency, federal district court, or court of federal claims.  With the repeal of the Brook Act (in 1996) the General Services Board of Contract Appeals (GSBCA) lost it’s bid protest jurisdiction.  

Protests to AGENCY

Protest to an Agency:  Executive Order 12979, Agency Procurement Protest, encourages protesters to file protest with the awarding agency.  The following is the steps/time line regarding a protest to an agency:


(a)  Protest based on alleged apparent improprieties in a solicitation shall be filed before bid opening or the closing date for receipt of proposals.  In all other cases protest shall be file no later than 10 days from the date the basis of protest should have been known.

(b) Upon receipt of a protest before award the contract may not be awarded (exception being award is justified for urgent/compelling reason or is in the best interest of the government. D&F done at level above CO)


(c)  Upon receipt of a protest within 10 days after award or 5 day after timely debriefing the CO shall immediately suspend performance (exception as in (b) applies).


(d)  Agency shall make a best effort to resolve the protest within 35 days. SMC FASTBOOK calls out 30 days.

(e) A written copy of the decision shall be furnished to the protester.

(f) A protest to Agency does not keep protester from going to GAO; however the 10 day rule still applies

(g) Per SMC Fastbook-BOCOs are delegated authority to render protest decisions unless filed at higher authority.

Protest to GAO
Protest to GAO:  Procedures for a protest to the GAO are found at 4 CFR Part 21, GAO Bid Protest Regulations.  The GAO regulation governs over the FAR.

The following are the steps/time line regarding a protest to the GAO:


(a)  Immediately after notification from GAO (SAF/AQCX for Air Force) that a protest has been filed, the agency shall immediately notify the staff judge advocate and give notice to interested parties (awardee or potential awardees).  Protester must give copy of protest to CO 1 within 1 day of filing protest to GAO.  


(b)  Agency shall submit a complete report to the GAO within 30 days after GAO notification (or 20 days if using express option).  Contracting Activity report shall be submitted to SAF/AQCX within 15 days (7 if using express option).  AFMC MAJCOM will submit their report to SAF/AQCX NLT 5 days (2 for express).  The agency report includes the protest file (see FAR 33.104 and supp for specifics).  (This doesn’t make sense to me.  Why would AFMC submit a report before they get the report from us????) taken from AFFARS 5333.104-90(2)(i)(A)


(c) Protests Before Award: Need HCA (nondelegable) authority to award D&F stating: (1) urgent and compelling reasons for award, AND (2) Award is likely to occur within 30 days.  Notify offerors of protest and ask to extend acceptance period for offers.  (Per Fastbook this is done byt SCCO within 24 hours of receiving prtotest)


(d) Protests After Award:   Need to be filed within 10 days after award or 5 days after a debriefing whichever is later.  Suspend work or terminate unless HCA (nondelegable) D&F stating: (1)Urgent and compelling reasons OR (2) performance will be in best interest of Gov. (It looks like there is a discrepancy, or maybe just a work around, with 33.104(c)(5).  Need to get Barney’s take on the wording)


(f)  The GAO may hold hearings at the request of the agency, protester, or other interested party.  SAF/GCQ will represent the Air Force on any protest involving a hearing.


(g)  The GAO will issue its recommendation within 100 days (65 for express option).


(h)  If an agency has not fully implemented the GAO recommendation within 60 days of receiving the recommendation the agency shall report the failure to the GAO no later than 5 days after the expiration of the 60 day period.


(I)  If the GAO determines that a solicitation for a contract, proposed award, or an award does not comply with status or regulation, the GAO may recommend the agency pay to the protester the cost, exclusive of profit, for filing and pursuing the protest.  The agency shall use funds available for the procurement.

What is the difference between an allowable and an allocable cost?

Allocable Cost:  A cost that is assignable or chargeable to one or more cost objectives in accordance with the relative benefits received or other equitable relationships defined or agreed upon by contractual parties.   Subject to the foregoing, a cost is allocable to a Government contract if it --

(a)
Is incurred specifically for the contract;

(b)
Benefits both the contract and other work, and can be distributed to them in reasonable proportion to the benefits received; or

(c)
Is necessary to the overall operation of the business, although a direct relationship to any particular cost objective cannot be shown.

Allowable Cost:  A cost that the Government will permit to be recovered (reimbursed by the Government) for the performance of a contract. The factors to be considered in determining whether a cost is allowable include the following:

(1)
Reasonableness (prudent person test)

(2)
Allocability.

(3)
Standards promulgated by the CAS Board, if applicable; otherwise, generally accepted accounting principles and practices appropriate to the particular circumstances.

(4)
Terms of the contract.

(5)  
Any limitations set forth in FAR 31.2.

What it the Gov Preference in regards to contract financing? 32.106

· Private financing

· Customary contract financing (progress and/or performance based payments)

· Loan guarantees

· Unusual contract financing

· Advance payments (need agency head D&F)

What is the customary progress payment rate?

· 80% of total costs for Large Business, 85% for small business FAR 32.501-1

· 75% large business, 90% small business and, 95% small disadvantaged business DFAR 232.501

What is type of performance is “traded-off” in a performance price tradeoff source selection, and when would you use this type of approach?

· In the PPT the only factor being traded off with cost/price is past performance.  You may evaluate technical factors, but they are NOT traded off.  You might want to consider the following language to meet the intent of the public law yet not be misleading:

· “For purposes of the past performance price trade-off, the past performance and price factors are approximately equal (or past performance is significantly more important than price, or less important than price) 

· Can be used for any competitive negotiated acquisition for which it is UNNECESSARY to distinguish levels of technical merit among the proposals to make an award decision.

· Specific examples are Service contracts with only thresholds and low technical complexity “build to print” contract.

· (information taken from the Performance Price Tradeoff guide (09Sep99))

Explain the steps to issuing an Undefinitized Contract Action (UCA)?  See DFARS –AFMCFARS Parts 17.7403

· DoD policy to not issue UCAs unless:

· Definative contract not possible in time to meet Gov. requirements

· Gov interest’s demand Ktr. Be given a binding commitment so that contract performance can begin immediately

· UCA is as definitized as possible

· Need approval to enter into UCA

· PEO/DAC

· Greater than $50M PEO/DAC(nondelegable)

· Below $50M delegable to SM

· Below $5M SM can redelegate

                      -    Other contracting

· Delegated to CC of those Organizations

· UCA must have

· Associated NTE Price

· LOGO Clause and Contract Definitization Clause

· Definitization schedule showing definitized within 180 days of issuance

· 180 days may be extended by initial approval authority, but can’t extend past 180 days from receipt of proposals.

· Or you need to definitize by the date Ktr. Expends 50% of NTE

· May not obligate more than 50% of NTE price.  Obligation of more than 50% requires approval from initial approval authority. (AFMCFARS 5317.704-4)  Obligations may not exceed 75% of NTE.

· UCAs require reporting  through AFMC Form 224, Issuance of UCA and through Undefinitzed Contractual Action Managemetn System (UCAMS) and AMIS-PMS

· Authority to use Unusual and Compelling Urgency is not authority in and of itself to issue a UCA.

· UCAs for FMS may exceed 75% of NTE. And reporting is not required


Name the 5 Determinations that a CO must make before exercising an OPTION?  17.207

· Funds are available

· Requirement covered by option fulfills Gov. need

· Option is most advantageous method of fulfilling Gov need price and other factors considered

· Option was synopsised in accordance with Part 5

· That the modification exercising the option is in accordance with the terms of the option, Section 17.207, and Part 6

What is the base fee restriction on a CPAF contract? 216.405-2 (c)(ii)(2)(b)


3% of the total cost of the contract exclusive of fee

SOURCE SELECTION PROCEDURES APPLICABILITY








Basic Procedures		SAT to < $10M	SSA=CO





Median Procedures*	 	>$10M to < $500M	SSA=PEO/DAC





Agency Procedures**	>$500M		SSA=ASAF(A)





*Except Information Technology (IT) , as follows:  $15/30M to < $120M (see Attachment 1), all MAJCOMs





**  >$120M for IT


Note:  The ASP/SAMP approving official (or SSA if AP/SAMP is not required) for Median and Agency Procedures may use one of the above procedures, other than the one prescribed, if it is in the Government’s best interest to do so.








