COMPETITION IN CONTRACTING ACT
1.  Discuss full and open competition.

· Falls out of Competition in Contracting Act of 1984

· Promote economic, efficient and effective contracting procedures

· PCOs shall promote and provide for F&O competition in solicitations and awards through use of competitive procedures

· All responsible sources allowed to compete

· Responsible

· Finances

· Ability to comply with delivery/performance

· Sat. performance record

· Sat. integrity

· Adequate organization, accounting controls, tech. skills

· Otherwise qualified

2.  Discuss full and open competition after exclusion of sources.

· Can exclude a source in order to establish or maintain an alternative source if agency head determines:

1. It would increase/maintain competition, likely result in reduced costs

2. Interest of national defense to have source available for emergency or ind. mobilization

3. Interest of national defense to est./maintain engineering, research or development capability to be provided by educational or other nonprofit institution or fed. funded R&D center.

· Exclusions require D&F signed by ASAF(A); PEO/DAC (Major/Select); HCA (Other contracting)

· Can exclude as set-asides for small business, small disadvantaged business, labor surplus area 

· Competitive procedures apply after source is excluded

· Can set aside for 8(a) 

· Competitive procedures apply if over mandatory thresholds (5M supply/3M services)

· Otherwise, use exemption 5 and sole source.

3.  Discuss other than full and open competition, including the circumstances permitting it.

Seven circumstances permit other than full and open competition

1. Only one responsible source 

· Also used for very limited source list

· In DoD, can be considered only one source for follow-on production if award to other would result in substantial duplication of costs and unacceptable delays in fulfilling agency’s requirements.

· Utilities (or work on utility support systems) from one source only

· Limited rights (mere existence in and of itself does not justify) 

· Standardization plan

· J&A, synopsis

2. Unusual and compelling urgency

· Serious injury, financial or other, to Govt.

· “Coming over the wall”

· J&A (may be done afterward)

3. Industrial mobilization; or, engineering, developmental, or research capability

· Keep facilities available; Train a selected supplier; Limit to suppliers w/ind. preparedness agreements; Create domestic capability; Continuity in production; Divide requirements

· J&A

4. International Agreement

· International Agreement on Competitive Restrictions (BOCO)

· No J&A if HCA prepares appropriate doc. approved by Compeitition Advocate

5. Authorized or required by statute

· Brand name for resale

· 8(a)

· No J&A if required by statute; J&A if authorized
6. National Security

· Disclosure would compromise national security

· Get as many competitors as possible

· J&A, synopsize if possible

7. Public Interest

· Use if none of others will apply

· Individual D&F by SecDef (as Agency Head, nondelegable)

4.  Discuss the exceptions to CICA.
1. FAR 13 Small Purchase

2. Procedures other than FAR 6 expressly authorized by statute

3. In-scope modifications, including evaluated options

4. Orders under requirements contracts or definite quantity contracts

5. Orders under indef. quantity if contract awarded under F&O/F&O after exclusion, or OTF&O with J&A covering reqts.

EXTRA:  J&As
Don’t commence negotiations for sole-source contract, unsolicited proposal contract, or any contract w/o F&O unless CO justifies action in writing, certifies the accuracy, and receives the  proper approval.  (In limited competition, can go to FPR release)

(J&A) APPROVAL LEVELS
Threshold
Program 
PEO/DAC
Other Contracting 
AFMC
Other Contracting 
Other MAJCOMs

< 500K
CO
CO
CO

$500 to < $10M
PEO*/DAC*
Comp Adv
Comp Adv***

> $10M to < $50M
PEO**/DAC**
AFMC/CC**
PDASAF(A&M)

> $ 50M
ASAF(A)
ASAF(A)
ASAF(A)

* Delegable to "Procuring Activity's" Competition Advocate (see note below)

** Delegable to an official meeting the criteria at FAR 6.304 (a)(3) (see note below)

*** Limited to less than $5M for the last four organizations listed in AFFARS 5306.501. SAF/AQC approves J&As between $5M and $10M.

****The procuring activity competition advocate shall review/coordinate on all J&As $500,000 and over.

Note: If a PEO does not meet the criteria of FAR 6.304 (a)(3) (general officer or civilian equivalent), justification approval authority is: (1) the Center competition advocate for efforts exceeding $500,000 but equal to or less than $10 million (nondelegable); (2) PDASAF(A&M) for efforts between $10 million and $50 million delegable to an individual meeting the FAR 6.304 (a)(3) criteria.

· JRD is the actual approval sheet.  Must have PM and PCO signature.

· J&A explains description of action; supplies/services; cite statutory authority; explain contractor’s unique qualifications; efforts to ensure competition; CO determination of fair and reasonable prices; market survey and result; estimate of duplicated costs if follow-on to one/limited sources; list of sources interested; statement of further actions to enhance competition; CO certification.                                                                    

AUTHORITY
1.  Discuss the differences between apparent, implied and express authority.

· Actual/Express - That authority specifically set forth orally or in writing (e.g., warrant, FAR)

· Actual/Implied - Authority reasonably necessary to carry out the express grant of authority.  May be inferred from custom, conduct, writings such as rules/regs.  Exists in an individual by virtue of duties.  QA inspector authorized to reject work has implied authority to change work through improper rejection.

· Apparent - Agent lacks actual authority, but principal’s conduct allows third party to believe agent has authority.  PCO does not have.  

However, if principal puts agent in position of responsibility, principal is estopped to deny agent’s authority.

Elements of estoppel:  1) Govt aware of true facts; 2) Contractor unaware of true facts; 3) Govt intends for contractor to rely on Govt conduct; 4) Contractor relies to its injury

2.  Discuss derivation of PCO authority.

Method (1) - Article 1, Section 8 of the Constitution to Congress, to DoD, to SECAF,  to ASAF(A), to AFMC/CC, to SMC/CC, to SMC/PK, to PCO. 

Method (2) - Defense Acquisition Improvement Act of 86 required Secretary of each military department to designate defense enterprise programs and appoint a PEO for each to reduce number of officials through whom a PM reports to SPE. (SPE is USD(A)).  USD(A)>ASAF(A)> Dep. Asst. Secy. (Contracting)>PEO>BOCO>PCO.  

3.  Who has the authority to appoint or terminate?
AFFARs - In order to provide a consistent system and delegations of authority to appoint contracting officers for PEO and DAC Programs, as well as Other Contracting (see 5302.101), the authority to appoint contracting officers is delegated to the MAJCOM, FOA, and DRU Directors of Contracting, with authority to redelegate to field activity Directors of Contracting. 
AFMC-(a)(90) The SCCO is delegated the authority to appoint contracting officers

EXTRA:  PCO responsibilities
· Ensure reqts. of law/EOs/regs. are met

· Ensure performance of all necessary actions for effective contracting are met

· Ensure compliance with terms of contract

· Safeguard interests of US

· Ensure sufficient funds

· Ensure contractors receive impartial/fair/equitable treatment

· Request and consider advice of specialists

Have authority to enter into, administer, terminate contracts; make D&Fs.
EXTRA:  Ratifications
Approving unauthorized act by official with proper authority.  Person making commitment had no authority.

1. Supplies/services accepted by Govt, or Govt will obtain benefit

2. Ratifying official could have granted authority at time, still has authority

3. Contract would have been proper

4. CO determines price is fair and reasonable

5. CO recommends payment, legal counsel concurs
6. Funds are/were available

7. Ratification IAW other agency limitations

Authority:

· Major/Selected/Other program authority retained by ASAF(A).  If under a PEO, agency HCA puts through SAF/AQC (BOCO>HQ AFMC/PKA>HQ AFMC/PK>SAC/AQC)

· Other Programs or Major Programs not assigned to PEO authority goes to DAC if <25K.  (If over 25K, SCCO >HQ AFMC/PKA>HQ AFMC/PK>SAF/AQC)

· Other contracting authority delegated to HQ AFMC Director, redelegated to SMC/CC up to $1M (others through AFMC/PKA before PK)

1. Org. supervisor get written statement from individual

2. File with records including necessary fund cite goes to contracting office

3. Supervisor puts in rat. file record of formal discipline and admin. actions to prevent future 

4. If no discipline, justify

5. If documentation not received w/in 10 days, refer to SCCO

6. PCO (w/in 30 days) determines adequacy, prepares statement of facts including analysis of prices, description of action taken to prevent, recommendation for/against rat. with justification, and obtains legal review
7. Can’t ratify illegal act.

CHANGES CLAUSE
1.  Describe the purpose and coverage of the Changes Clause.

1.  To provide some degree of flexibility during contract performance to make necessary changes and provide vehicle to guarantee contractor is adequately compensated for the changes.  2.  Provides authority to order other work within general scope of contract w/o following reqts. for new procurement.  Changes must be within scope.  3.  Clause also provides the contractor a vehicle for claims (REAs).

2.  Give examples where it is authorized and where it is not authorized.

SUPPLIES
SERVICES
T&M

Drawings
Description of services
Drawings

Designs
Time of performance
Designs

Specifications
Place of performance
Specifications

Method of Shipment/Del

Method of Shipment/Del

Place of delivery

Amount of GFP

Can be unilateral or bilateral.

EXTRA:  Change order - Written order, signed by the PCO, directing the contractor to make a change authorized by the Changes Clause without contractor consent.  Must continue performance unless cost reimbursement and LOF/LOC kicks in.  Change order is unilateral; supplemental/bilateral mod. must follow.

EXTRA: Constructive Changes
· Change by implication, occurs when Govt, by action or inaction, changes contract w/o formalities of Changes Clause

· Oral or written act or omission by PCO or authorized Govt officer construed/inferred to have same effect of formal written change order.

· Usu. happen when someone with implied authority inadvertently requests something of contractor w/o proper thought as to implication

· Four major areas:

1. Govt action or inaction

2. Defective specs., or impracticable

3. Nondisclosure of vital information

4. Constructive acceleration

EXTRA: Cardinal Change - Outside general scope, considered a new procurement which Govt. is not authorized under Changes clause.  Ktr. not required to perform.  Breach of contract.

EXTRA:  UCA - Any contract action for which terms, specs or price are not agreed upon before performance is begun.  (Note:  By DFARs definition, a contract action does not include change orders, admin. changes, funding mods. or any other contract mod. that is within the scope of the contract.  However, a UCA is then defined as any contract action for which the contract terms, specs. or price are not agreed upon before performance is begun.  Examples are letter contracts, orders under BOAs, and PIOs.)  Per Ed Kern, a UCA is a change order, but I believe that is due to the fact that the FAR supps. dictate they will be administered that way.

Before UCA or Change Order:

1. Approval redelegated as low as:  0-5M, DSM/SSM or PD; >5M, PEO or SMC/CC.

2. Approval pack requires impact statement.

3. Defin. schedule of 180 days; can’t be extended further than 180 days past qual. proposal; OR date on which more than 50% of NTE funds are spent.

4. NTE price good for 60 days.  

5. Obligate NGT 50% of NTE, or 75% if qual. proposal received prior to 50% expenditure.

6. CCB approval

7. Change Order - Unilateral or Bilateral;  UCA - Bilateral agreement contractor will begin work.

8. Reported through AFMC to SAF/AQC.

OPTIONS
1.  What circumstances support use of an option?

A unilateral right in a contract by which, for a specified time, the Government may elect to purchase additional supplies or services.  Included when in the Government’s best interest.  Typically in Govt’s best interest to procure potential, budgeted requirements in future years for which funding is not now available.  Should take into account manufacturer’s/service provider’s production line when planning option exercise to take advantage of “hot” lines and get price break.

2.  When would inclusion not make sense?

Excluded when 1.) items are readily available; 2.) Indefinite quantity or requirements contract would be better; 3.) Contractor would incure undue risk; 4.) Market prices likely to change substantially; 5.) Option represents known firm requirements for which funding exists.

3.  What must the PCO determine prior to exercise?

There are five D&Fs:  1.) To include option (tie to a milestone completion if you can); 2.) BOCO determines evaluation of option not in Government’s interest; 3.) Unit prices of options priced no higher than contract price; 4.) Period of performance or requirements passes the five year mark; 5.) Exercise  of an option requires:  Funds available; Continuing needs; Most advantageous means of meeting requirement, price and other factors considered; Option was synopsized, unless exempt; Contractor performance is satisfactory; Determines IAW 17.207; Cites option clause as authority.

SYNOPSES
Discuss the types of synopses and when each is required.
The types of synopses as described in the FAR include Presolicitation Notices for developing interested sources and seeking input; Special Situation notices including R&D Advance Notices (Sources Sought), Special Notices to publicize meetings, draft RFPs, etc.; Fed. Funded R&D Center; AE Services, locating Commercial Sources under OMB A-76; 8(a) Competitive Acquisitions; Notice of Contract Action; Contract Award.  Also, Long Range Acquisition Estimates and 1279 reports are covered.

The purpose of synopses is to increase competition, broaden industrial participation and assist small businesses, small disadvantaged businesses and labor surplus area concerns in obtaining contracts and subcontracts.

Must synopsize for the following:  1.) Actions over 25K; 2.) Efforts to locate private commercial firms for A-76 cost comparisons; 3.) Modifications to  existing contracts for additional work; 4.) Actions in any amount when advantageous to the Government.

No synopsis required for the following (NURSUP):

N - National Security

U - Utilities and only one source

R - Requirements contract

S - SBIR

U - Unsolicited Research Proposal

P - Perishables

Only Notice of Award required for the following (FUBLEO):

F - FMS buys

U - Unusual/Compelling Urgency

B - Brand name or equal

L - Law or regulation

E - Existing Contract previously synopsized

O - Made and performed outside US and only local sources will be sought

TIME LINES
1. NOCA published 15 days prior to release of RFP

2. At least 30 days response time for receipt of proposals from the date of issuance

3. A&E 30 days from response time from date of publication of a proper notice of intent to contract or before issuance of an order under a BOA

4. Give 45 days response time for R&D proposals

5. PCOs presume notice has been published 10 days regular mail (6 days if electronic transmission, overnight if using CBD express option)

6. Give 45 days response time when requested by a qualifying or designated country source

ORGANIZATIONAL CONFLICT OF INTEREST
1.  What is an organizational conflict of interest?  Because of other activities or relationships:

· Person is unable or potentially unable to render impartial assistance or advice to the Govt

· Objectivity in performing the contract work is/might be otherwise impaired

· Person has an unfair advantage

Not limited to any particular type of contract, but more likely to occur in contracts involving:

1.) Management support; 2.) Consulting; 3.) Contractor doing technical evaluations; 

4.) Sys. eng. and tech. direction efforts by a ktr. w/o overall contract responsibility for dev.

Two underlying principles:  1.)  Prevent existence of conflicting roles that might bias a ktr’s. judgment  2.)  Prevent unfair competitive advantage from proprietary info. or source sel. info.

Four general rules prescribe limitations on contracting as the means of avoiding, neutralizing, mitigating OCI that might otherwise exist.

1. Contractor who provides systems engineering/technical direction (determining specs., resolving interface problems, supervising design) cannot be awarded a contract to supply the system or be a subcontractor or consultant.

2. Preparing specifications and SOWs (primarily NDI)

· If contractor prepares/develops specs. for competitive NDI, can’t compete for at least duration of first production.  (D/N apply to those who supply specs. on product they already make at govt. request, or to thos acting as industry rep. helping govt prepare specs., provided assistance is supervised by Govt)  Helps avoid situations where contractors could draft specs favoring their own products.

· In developmental work, normal to select firms with most advanced work in field.

· If ktr. prepares SOW for competition, can’t supply unless a.) sole source; b.) participated in dev./design; c.) more than one contractor has been involved in preparing the SOW.

3. Contracts involving tech evals or advisory asssistance services not generally awarded to contractor that would evaluate its own products or those of a competitor w/o safeguards.

4. Obtaining access to proprietary information.  Contractor (doing eval. work) shall agree not to disclose (with other companies).  Contractor shall also ensure consultants do not provide proprietary info.  

2.  What steps should a contracting officer take if an OCI has been identified?
· Should analyze planned acquisitions in order to identify and evaluate potential OCIs as early as possible; neutralize or mitigate potential OCIs before award.

· Get info about ktrs./potential OCI from w/in Govt or available sources (trade journals, mags.)

· If decided a potential OCI exists, CO sends to SMC/PK a written analysis, draft solicitation provision, proposed contract clause prior to issuing solicitation.

· Approving official reviews, considers, approves/modifies/rejects.

· CO includes approved provisions/clauses; resolves conflict in a manner consistent with approval; retains certificates required IAW Marketing (FAR 52.209-7, over $200K) and Advisory and Assistance (FAR 52.209-8, over $25K)

· Award unless OCI is found that cannot be avoided or mitigated.  Allow contractor to respond.

· If OCI exists and CO finds it is in the best interest to award, request for waiver processed through SAF/AQ (through JA, PKC, PK)

· Potential OCIs usu. resolved through restrictions on future acquisition
COST AND PRICING DATA
1.  Define cost and pricing data and when required.

All factual data as of the date of price agreement that prudent buyers and sellers would reasonably expect to affect price negotiations significantly.  The data are factual, not judgmental, and are therefore verifiable.  (Can’t certify what he doesn’t know.)

Examples:  Vendor quotes, historical data, non-recurring costs, info on changes in production methods, business projection data, learning curves, make or buy decisions, rates and factors.

Required :

1. Award of negotiated contract over 500K

2. Mod of contract over 500K

3. Award or mod of subcontract over 500K if prime required (to Govt only when total subcontract  greater than 1M, or greater than 500K and 10% or prime’s effort, or considered necessary to adequately price prime)

4. 25-500K if recent defective pricing history, deficiencies in estimation system, recently indicted for fraud

5. Not required below 100K (SAT)

2.  What are the exemptions to its requirements?

1. Based on adequate price competition 

· Def: a.) Offers solicited; b.) 2 or more responsible offerors that can satisfy Govt’s requirements submit priced offers responsive; c.) offerors compete independently for K to be awarded to offeror submitting lowest evaluated price

2. Based on catalog or market prices of commercial items sold in substantial quantitities to the general public.

· based on - item sufficiently similar to catalog or market priced commercial item

· established catalog prices - recorded in form regularly maintained by vendor (verifiable); est. or available for customer inspection; state current or last sales price to significant number of buyers constituting general public

· established market prices - current prices a.) established in course of normal trade between buyers/sellers free to bargain and b.) can be substantiated by data from independent sources

· commercial items - supplies/services regularly used for other than Govt purposes; sold/traded to general public in normal course of business

· sold in substantial quantities - quantities regularly sold are sufficient to constitute a real commercial market

· general public - significant number of buyers other than Govt or affiliates; not for Govt end use

3. Set by law or regulation.

4. Canadian Commerical Corp. (Canadian vendors do business through CCC)

5. CR with non-profit (Applies to cert., not submission) 

· Exemption claimed on 1412 when total exceeds 500K and more thant 1 catalog item exceeds 50K

· PCO can grant exemption w/o 1412 if Govt has acted favorable on exemption in same year; special arrangement due to repetitive buys; evidence before solicitation item has acceptable commercial price

· A=Govt; B=Sales at catalog to general public; C=Sales to general public at other than catalog

· B+C/A+B+C = at least 55% (Range is 35-55%)

· B/B+C = at least 75% (Range is 55-75%)

Agreement reached when price and all conditions/terms are agreed upon.

Adequate price competition exists if:  a.)  Offers are solicited; b.)  Two or more responsible offerors who can meet the Government requirements submit priced offers; c.)  Offerors compete independently for a contract to be awarded to the lowest evaluated price.

New Info After Negotiations:

1. Contractor identifies impact to price 

2. Govt analyzes

3. If downward adjustment, change price with no change to date of certification

4. No upward adjustment allowed (or, reopen negotiations.  Govt clout is that more C&P data is being accumulated)

5. If combo of debits and credits don’t raise overall price, no problem

6. If no agreement, reopen negotiations.  New cert. required 

DEFECTIVE PRICING
1.  What is defective pricing?

Cost or pricing data submitted in support of a proposal by the contractor that is not current, accurate, or complete at time of price agreement.

2.  Cite the statutory authority and regulatory authority for its implementation.

Truth in Negotiations Act (TINA)

PL 87-653

Price Reduction for Defective C/P Data

52.215-22

Price Reduction for Defective C/P Data, Mods
52.215-23

Subcontractor C/P Data



52.215-24

Subcontractor C/P Data, Mods


52.215-25

3.  Describe the sequence of events and procedures to be followed in instances of defective pricing.
· If preaward, the CO notifies the contractor as to the inaccurate, incomplete or noncurrent data, whether data increases or decreases the price.  PNM must reflect revised facts.

· If postaward, Govt is entitled to a price adjustment, including profit or fee, of any signifant amount by which price was increased.  Entitlement of the Govt under TINA, incorporated through clauses above.

CO must consider time by which C&P data became available to contractor, and to what extent Govt relied on the data  (Per DFARs, unless evidence to contrary, CO may presume defective data were relied on and resulted in price increase equal to amount of defect plus OH and profit.)

Offsets:

· Allowed up to amount of Govt’s claim for overstated pricing on same claim

· Allowed if supported by facts and contractor:

· Certifies they are entitled to offset

· Provides C&P data which were available and not submitted

· Not allowed if:

· Understated data was known to be understated when certificate was signed

· Govt proves facts demonstrate price would not have increased even if data was submitted before price agreement

· Govt also entitled to interest (and penalties in DoD if intent to deceive).  If penalties, PCO must get legal counsel.

· In price reduction mod., PCO shall separately include repayment amount, penalty amount, interest amount, statement interest will accrue until repayment is made.

Process:

· Possible defective pricing identified

· PCO requests audit (clock ticks when audit received by PCO)

· If audit reveals defective pricing, Govt can begin to look at profit/cost relationship

· Ktr. has opportunity to support data; afterward, CO makes determination if data were defective and relied upon

· Memo, prepared by CO, indicates determination  as to accuracy, completeness and currency, and whether Govt relied upon the data, AND results of any contractual action taken.

· If both sub and prime submitted and prime certified/should have certified data, Govt has right to reduce prime price.  If Govt audit reveals defective Subk. data, will be revealed only to extent it will assist in price reduction effort

Event





Days after Audit receipt
1.  PCO receives audit





0

2.  Send copy to JA/PKF and request their input


5

3.  PCO’s initial analysis to JA




15

4. PCO letter to contractor providing a copy of the

20

    audit and asserting basis for defective pricing

5.  Receipt of contractor response and input from

50


     JA and PKF

6.  Receipt of supplemental audit/evaluation, if


95

     necessary, of contractor rebuttal

7.  Establish negotiation objective and conduct


110

     prenegotiation briefing or request for Bus. Cl.

8.  Complete negotiations




140

9.  Contract clearance





175

10. Supplemental Agreement distribution


180

If can’t settle within 180 days, consider using unilateral approach under Disputes Clause.  Run through  AF trial attorneys for review also.  Final decision would be accompanied by unilateral modification.

If proposed agreement is less than DCAA recommendation, submit to PK for review and approval

 CONTRACT FUNDING
1.  Describe the different types of appropriated funds and what restrictions apply to each.
3010
Aircraft
3 Years
Full funding restrictions.  Cant merge fund-sites to arrive at usable end item.

3020
Missiles
3 Years
Full funding restrictions

3080
Other Procurement
3 Years
Full funding restrictions

3300
Construction
5 Years


3400
O&M
1 Year
· Obligated/expended same year.  Must have approval in Acq. plan to incr. fund; otherwise, BOCO after coordinating with JA.  (According to Ed, we never incr. fund 3400)

· Cross fiscal year for expenditure only



3500
Military Personnel
1 Year


3600
R&D
2 Year
· Normally incr. funded per AFMC.

· Rarely used for FP contracts; may still be incr. funded.

Restrictions:
1. (Color) Purpose:  Propriety of the money; prohibits co-mingling of funds; prohibits use of expired appropriations for current requirements.

2. (Year) Time:  Bonafide need of availability period; availability of use.

3. (Amount) Amount:  Anti Deficiency statute.

Anti Deficiency:  No officer or Government employee may create or authorize an obligation in excess of the funds available (Anti Deficiency Act).  Before executing the contract, PCO shall obtain written assurance from responsible fiscal authority that funds are available, or expressly condition on availability of funds.

Full-funding: Full funding is when funds are obligated to cover the price or target price of a FP contract or the estimated cost and fee of a CR contract.  Per AFMC, 3010, 3020 and 3080 dollars must be fully funded.  Funds must be obligated at time of award, and made up of one appropriation and year to cover the total estimated cost to deliver a complete military usable end item.  This is not a statutory requirement, but a DoD policy.  Policy is in (old) AFR 172-1, Vol 1, Ch. 8.

Incremental funding:  Incremental funding is when funds are obligated to cover amount allotted and corresponding amount of fee for a given time period, with additional funds to follow.  

INCREMENTAL FUNDING
Discuss what incremental funding is and when it is authorized.

Incremental funding is when funds are obligated to cover amount allotted and corresponding amount of fee for a given time period, with additional funds to follow.

· If a contract is incrementally funded, funds are obligated to cover the amount allotted and corresponding increment of fee for a given time period, with additional funds to follow (3400/3600)

· 3010, 3020, 3080 (per AFMC) must be fully funded

· 3400 (SMC) and 3600 may be incrementally fuded (3600 normally incremental per AFMC)

· (DFARs) FP may be incrementally funded only if R&D $; or congress has otherwise incrementally funded; or HCA approved for hazardous/toxic waste

· 3400 O&M is SEVERABLE (transportation, janitorial) or NON SEVERABLE (jet engine repair).  If severable, performance must occur in year for which $ were appropriated.  If non-severable, can cross fiscal year.

· 3400 must have approval in Acquisition Plan to incrementally fund.  If not, written approval from BOCO after coordinating with SMC/JAG

Incrementally Funded

CR Limitation of Funds (52.232-22)

- Funds allotted through a given date

- Costs and fee annotated separately in the   

   clause

- Contractor not obligated or encouraged to 

   perform beyond costs

- Contractor must notify the Govt within 60 

   days of expending 75% of obligated funds

- (Must specifically state requirement for $)

FP Limitation of Govt Obligation
- Deviation (Look) 252.232-7007

- Amount allotted includes profit and TL

- Contractor must notify Govt within 90 days  

   of expending 85% of obligated funds

- When notified, Govt must notify Ktr Govt is allocating extra funds; terminating the K; considering options - continue at own risk

CONTRACT FINANCING
Discuss the various methods of financing contracts and indicate the order of preference.
Policy is that Government financing will be provided only to the extent it is actually needed for prompt, efficient performance.  

The order of precedence is:

1. Private financing, without Govt. guarantee.  Includes corporate financing.  Not intended for contractor to obtain financing at unreasonable terms or cash flow.

2. Customary progress payments based on costs incurred for work in process on fixed price contracts (includes flexible progress payments).  MORE NOTES ON PROGRESS PAYMENTS BELOW
3. Loan guarantees (can’t exceed 90%).  

· Congress authorizes Fed. Res. Banks to act as fiscal agents of US in making loan guarantees for defense.  

· DoD is guaranteeing agency, and purchased a stated % of the loan and shares in any losses.  DoD certifies eligibility, fixes max. amount and maturity date.  

· SAF/AQCP approves certification.  

· They require Congressional authority; DoD has not requested such authority, and none now exists.

4. Unusual progress payments are above and beyond standard or flex.

· Used when predelivery expenditures are large relative to ktr’s working capital/credit.

· Ktr documents need to supplement private financing, including guaranteed loans.

· Excess of customary rate should be lowest possible given situation.

· Must obtain FM approval to provide higher rate.

· Advance approval through USD(A) through SAF/AQCP to SAF FMPB.

· No more than 2 times per month

5. Advance payments.

· Used sparingly, but authorized for all contract types

· Least preferred method (doesn’t consider progress)

· SAF/FMFB approves after agency head determines (for single contracts) 

· In the public interest 

· Facilitates national defense

· Advance pmts. won’t exceed cash needs based on 

· Cash flow for performance

· Consideration of reimbursement or other payment cycle

· Employment of contractor’s working capital

· Necessary to supplement other funds

· Ktr. responsible

· Govt will benefit

· Contractor must give adequate security, advance pmts. will not exceed unpaid contract price

· Can establish a pool of finance performance of more than one contract.  Convenient for financing cost type Ks with nonprofit or research institutes.

PROGRESS PAYMENTS

Limits (on price available for PPMTS):

· FFP - current k price + any unpriced mods for which funds have been obligated

· FP/RED or FP/EPA - Price is initial price until modified

· FPI - Tgt price + any unpriced mods that have funds obligated

· LETTER - max. amount obligated by K.

· BOA/DO - Max. amount obligated

· Monthly

For inclusion:

· New award, no separate consideration required

· Post-award - requires some form of consideration

· Based on costs expended for WIP with Large Businesses

· Based on costs incurred for WIP with Small Businesses

· For % of completion in shipbuilding and construction

Conditions for inclusion

Type of Business
First Billing for product


Contract Value
PPmt Rate

Large Business
6 months
>1M Or group of smaller Ks = 1M


75%

Small Business
4 months
$100,000
90%



Small Disad. Business
4 months
$50,000
95%



UCAs


80%

PPmt rate should change if:

· Noncompliance with material reqts. of contract

· Unsat. financial conditions

· Excessive inventory (ACO decreases excess cost from eligibility)

· Delinquency in payment of costs of performance

· FMV of undelivered work (Unliquidated PPmts should not exceed FMV of work delivered)

· FMV = lesser of Price of undelivered work - CTC OR Incurred costs applicable to undelivered items.  If unliquidated PPmts exceed FMV of undelivered work, CO applies loss ratio.

Misc notes:  

1.  Loss ratio is the Revised Contract Price/Costs incurred + Cost to Complete

2.  Fair market value is the Recognized Costs for Progress Payments on Undelivered Goods - Contract Price for Delivered Goods.  If the recognized costs to be applied against undelivered goods is greater than the price on contract, it fails the fair market value test.

3.  Flexible Progress Payments are tailored to contractor’s investment in work in progress.

4.  Loan guarantees:  SAF/AQ approves certification of the contractor.  Cannot exceed 90%.

5.  Unusual Progress Payments are issued when the contract necessitates predelivery expenditures that are large relative to contractor’s working capital and credit.  SAF/FM approves higher progress payment rate.  A contractor may receive unusual progress payments up to twice a month.

6.  Advance payments are approved by SAF/FM.  The contractor must give adequate security.  These may be authorized in addition to progress or partial payments.

7.  Liquidation rates are the method of recouping progress payments by the Government.

8.  Alternate liquidation rate:  objective is to permit contractor to retain the earned profit element of contract price for completed items.

9.  Minimum liquidation rate: expected progress payment/contract price.

Liquidation Rates:

· Progress payments are loans, and LRs (applied to K price or billing price) determine amount to be recovered from the loan.  Apply at CLIN delivery.   Prog. pmts. are recouped through the deduction of liquidations from pmts. that would otherwise be due the Ktr for delivery of completed items.  Govt subtracts the LR percentage from CLIN price as payback for the financing.

· Alt. LR used when delivery schedule extends 18 MACA, or no deliveries in last 12 mos.  Permits Ktr to retain the earned profit element of K price for undelivered items in liq. process.  (Ktr wants PP rate High, LR low)

· EX.:  Cost: 10,000; Profit: 1,000 (10%);  Total Price:  11,000.

· PP rate: 80%; Ordinary LR: 80%

· Price (11,000) - LR amount (8,800) = Net pmt on delivery (2,200) + PP amounts (8,000) = Total pmts. made (10,200), which leaves 800 as the final K pmt.

· Raising LR hurts the Ktr; subtracts more from immediate pmt..

EFFECTIVE DATE
1.  What is an early effective date and when shall it be used?

Early effective date is used to allow the contractor to begin work in order to meet

mission requirements (at their own risk) prior to contract award.

PCO may establish effective date earlier than award date if:

· Funding available

· Negotiations complete

· Not complete until final agreement on each CLIN/SubCLIN price and on all terms and conditions

· Contractor notified all costs incurred prior to award will only be recognized if contract is awarded

Deliveries/performance based upon actual contract award date.

Competitive actions should not be awarded with an early date (reveals winner!)

· If funds aren’t available, requires approval of BCAA

· If funds are available, briefed at Business Clearance

· Period used to be 30 days, now just policy but no real limit

2.  What is a Pre-Contract Cost Notice and how is it used?

Purpose:

· Contractor requests and elects to incur costs at his own risk;

· Agreed to in writing between Govt and contractor.

· Precontract costs are those incurred before the effective date of the contract pursuant to the negotiation and in anticipation of award when such incurrence is necessary to comply with the proposed contract delivery schedule.

· One use: requested by the contractor after an early effective date authorized.

· Not needed for FP contract.

· A type of advance agreement

PCO makes written determination:

· States no other method, including letter K or other UCA, will satisfy program reqts.

· Use must be approved from same authority that would approve UCA of same value

· 0-5M, PD (or DSM/SSM) delegable; 5M to 50M PD, >50M SMC/CC (PEO/DAC)

· Requires legal review

· Funds must be available

· Approval of agreement through PKC to PK

· Retain D&F approval and agreement in resulting K file

· Retain any precontract agreements not resulting in a contract IAW AFR 12-50, Vol 1, Table 70-1

Agreement includes:

1. Agreement to use a clause in resultant contract that limit costs and dates they can be incurred.  Will be recognized same set-aside if incurred after effective date.

2. Agree Govt will not accept any benefit, give no direction or encouragement and make no payments until contract awarded.

3. Agreement that if no contract awarded, any costs incurred are responsibility of contractor and will not form the basis of a claim.

Limitations:

In a precontract cost notice, the Govt specifies costs and activities

In an early effective date, no limitation on activities

In a letter contract, limitation on the funding obligation/expenditures

A precontract cost agreement is actually a letter and not an agreement signed by both parties.

Advance agreement:  Agreement on allowability of costs.  Example is on TEMS contract that PCS moves will not be an allowable cost under the contract.

WARRANTIES

1.  What is the purpose of a warranty?

Promise or affirmation given by a contractor to the government regarding the nature, usefulness or condition of the supplies or performance of services furnished under a contract.  Purpose is to delineate rights and obligations of both parties for defective item and services, and to foster quality performance.

2.  When is its use appropriate?

· Appropriate for use with weapons systems, commercial products, technical data, supplies produced under Mil-I-45208 (Inspection System) or Mil-Q-9858 (Quality Program), construction.

· Otherwise, requires approval of chief of contracting office.

Not always mandatory.  Consider:

1. Nature and use of supplies/services.  

2. Degree of development

3. End use

4. Complexity/function

5. State of art

6. Harm to Govt if defective

7. Cost of enforcement (to ktr. and govt.)

8. Administration and enforcement efforts (to be effective)

9. Trade practice (warranty already included in cost?)

10. Reduced requirements (can we reduce QA if a warranty is included?)

Use with weapon system is mandatory unless waiver is authorized

Don’t include in a Cost type contract.

3.  What should the warranty specify?

Warranty states:

1. Exact nature of item and components and characteristics contractor warrants

2. Extent of contractor’s warranty, including all contractor obligations

· Depends on who designs end item and measurements, tolerances, materials, tests or inspection reqts.

3. Specific remedies available to Govt

· Equitable adjustment to contract

· Repair or replace defective items at contractor expense

· Arrange for repair or replacement of defective item by Govt or another source at contractor expense

4. Scope and duration of warranty

· Clearly stated, established after considering estimated useful life of product.  Should not extend contractor’s responsibility for patent defects beyond reasonable time after Govt. acceptance

5. Notice

· Warranty shall specify reasonable time for furnishing notice to contractor regarding discovery of defects.  Long enough to assure Govt has adequate time to give notice.

6. Markings

· Contract requires contractor to stamp or mark supplies delivered as to existence of a warranty, including statement warranty exists; substance of warranty; duration; who to notify; whether warranty period is determined by specific expiration date, number of days after shipping, number of landings, flight hours, oeprating hours, etc.

Miscelleneous:
Warranty Plan - required if more than one user or the system is a weapons system.  Can’t enter into contract without it if it is a weapons system you are warranting.

Three types of warranties:  

1. Design and manufacturing - If Govt does not specify the design

2. Material and workmanship - If Govt specifies design and measurements, tolerances, materials, tests or inspection requirements.

3. Essential performance requirements (weapon system in full scale production).

· Only contract spec. items that can’t be verified during acceptance testing shall be considered as an EPR

· Weapons System Warranty is for a system used by the Armed Forces to carry out combat missions.  It does not include:  1.) Commercial products sold in substantial quantities to the general public; 2.) Spares; 3.) Related ground support equipment.

· Says WS conforms to design and manufacturing. requirements; free from material and workmanship defects; if in full scale production, conforms to essential performance requirements.

· If not in mature full scale production, EPR warranty must identify redesign as a remedy

· Period won’t end before testing or use demonstrates EPRs are met

· Unit cost over 100K and estimated total procurement over $10M.

· The D&F of “not a weapon system” signed by SMC/CC or PEO.

Warranty should be negotiated as good from time operational use begins.

Cost benefit analysis is part of warranty plan

Done twice - Pre RFP and post-proposal

SMALL BUSINESS AND MBE
Discuss the small business and minority business enterprise programs and the responsibilities of a contracting officer in implementing these programs.
Definitions:
· Fair Market Price:  Based on reasonable costs under normal competitive conditions, and not on lowest possible cost.

· Industry:  All concerns primarily engaged in similar lines of activity.

· Nonmanufacturer Rule:  A contractor under a small business set-aside or 8(a) contract shall be a small business under the applicable size standard and shall provide either its own product or that of  another domestic small business manufacturing or processing concern

· Small business concern:  Concern, including its affiliates, that is independently owned and operated, not dominant in field of operation in which it is bidding, and qualified as a small business under criteria and size standards.  (Not Dominant: consider national influence, volume of business, number of employees, financial resources, etc.)

· Small disadvantaged business concern:  A small business  concern that is at least 51 percent owned by one or more individuals who are both socially and economically disadvantaged, or publicly owned business with at least 51 percent of its stock owned by one or more socially and economically disadvantaged individuals.  (Includes Economically disadvantaged Indian tribe or Native Hawaiian Org.)

· Socially disadvantaged individuals:  Individuals who have been subjected to racial or ethnic prejudice or cultural bias because of their identity as a member or a group w/o regard to their qualities as individuals.

· Economically disadvantaged individuals: Socially disadvantaged individuals whose ability to compete in the free enterprise system is impaired due to diminished opportunities to obtain capital and credit as compare to others in the same line of business.  Members certify they are part of named groups (Black Americans, Hispanic Americans, Native Americans, Asian-Pacific, Subcontinent-Asian, etc.)

DoD Policy: Policy is to place a fair proportion of acquisitions with small and minority owned businesses.  Heads of Contract Activities are responsible for implementing SB/SDB Utilization programs.  DoD uses 8(a), small disadvantaged business set-asides, advance payments, outreach and tech. assistance to meet its five percent goals to small business.

CO Rqmts. for ensuring small business participation:
1. Encourage small business participation in acquisitions (Divide contracts, plan acquisitions, realistic delivery schedules, ensure primes subcontract)

2. Locate small business concerns (include on mailing lists, publicize)

3. Prioritize equal low bids (small business concerns in labor surplus area, then non-LSA)

4. Solicit (allow max. time, furnish specs., plans; send solicitations to small businesses)

5. Collect data and track small business participation

6. Determine fmp IAW FAR procedures (part 15 reasonable price guidelines for small business set-asides; part 19 for 8(a).)

Set Aside order of preference:
(DoD)

1. Total set-aside for small disadvantaged business

2. Total set-aside for small business

3. Partial set-aside for small business with preference for small disadvantaged business

Total Set-asides

CO shall set aside individual/class when determined to be in interest of:

· maintaining/mobilizing Nation’s full productive capacity

· war or national defense programs

· assuring a fair proportion of Govt contracts in each industry category is placed with small business concerns

Shall set aside for entire individual/class of acquisitions when reasonable expectation that:

· offers obtained from at least two responsible small business concerns offering products of different small business concerns, and

· awards will be made at fair market prices.

To be a reasonable  expectation in R&D, must expect to get best scientific and tech. sources consistent with demands of proposed acquisition for best mix of cost, perf., and schedule.

Unless CO determines set-aside criteria can’t be met, set-aside for small business concerns:

· Construction, including mnx. and repairs, under $2M

· Dredging under $1M

· AE services for military construction or family housing projects under $85K (not for AE over 85K, including total value of IDIQ)

Total set-asides for small disadvantaged business concerns:

· Perform when CO expects at least two responsible small disadvantaged business concerns who can adhere to subcontracting limitations of 52.219-14, and in case of dealers will provide supplies of small disadvantaged businesses or Indians

· Award not more than 10% above fmp

· Scientific and/or tech. talent consistent w/demands is present

Don’t set-aside for SDBs when:
· Product previously successfully bought as small business set-aside

· Buy is for construction under $2M or dredging under $1M

· Buy is for AE or construction design for mil. projects, regardless of $

· Buy is for commissary or exchange resale

· If OUSD(A&T)SADBU feels small disadvantaged business set-asides have caused a particular SIC to absorb a disproportionate share of Ks to meet small disadvantaged business goals

Partial Set-asides
CO shall set aside portion of acquisition (except construction) for small business when:

· total set-aside is not appropriate

· reqt. is severable into two or more economic production runs/lots

· One or more small businesses are expected to have tech. competence and productive capacity

· acquisition is not subject to small purchase procedures

· partial set-aside shall not be made if there is a reasonable expectation that only two concerns, one large and one small with capability will respond unless authorized by head of a k. activity on case-by-case basis.

When portion is set aside, two portions are handled individually, but terms and delivery schedule must be comparable.  

· Non set-aside is handled using normal contracting procedures.

· Set-aside portion is then negotiated in order of solicitation priority.  If same offeror who wins non set-aside wins the set-aside, he’s not required to offer any lower prices (but we can accept voluntary reductions).

· If equal low offers are received on non set-aside portion from concerns eligible for set-aside, the concern awarded the non set-aside  has first priority 

Bad excuses for not setting aside
· Large percentage of prior contracts had been placed with small businesses

· Item is on an established planning list under the Industrial Readiness Planning Program

· Item is on a QPL (But, should not be set-aside if items are mfd. by LB unless they don’t desire to compete)

· Period of less than 30 days is available for receipt of offers

· Contract is classified

· Small business concerns are already receiving a fair share

· A class set-aside of the item has been made by another contracting activity

· Brand name or equal PD will be used

Setting aside a class of acquisitions
· Shall not depend on existence of a current acquisition

· Determination is either unilateral or joint

· Shall be in writing and specify product, provide set-aside does not apply to small purchases, provide the set-aside applies only to the contracting office making determination, provide the set-aside does not apply to any individual acq. if reqt. is not severable into economic runs.

· CO shall review individual actions to identify changes in magnitude, specs, etc. that change face of set-aside 

Subcontracting with the SBA (The 8(a) Program)
· Section 8(a) of the Small Business Act authorizes SBA to enter into all types of contracts with other agencies and let subcontracts for performing those contracts

· Contracts are awarded to the SBA for performance by eligible 8(a) firms

· SBA certifies to an agency that SB competent and responsible to perform specific contract.

· Selecting concerns for the 8(a) program is the responsibility of the SBA

How selected
· SBA advises agency contracting activity through a search letter of an 8(a) firm’s capabilities and asks the agency to identify acquisitions to support the firm’s plans

· SBA identifies specific reqt for particular 8(a) firm/firms and asks agency for program

· Agencies review other acquisitions for purpose of identifying reqts which may be offered

· If SBA asks for a reqt. for  8a, offer if appropriate and don’t use small disadvantaged business set-aside procedures

Eval, offer, acceptance
· Agency evaluates current/future plans to which requirement should be offered in support of 8(a).   Looks at quantities, performance needs, delay impact, problems with 8(a) in the past.

· Agency notifies SBA of extent of its plans to place 8(a) contracts with SBA.  Will provide time frames within which prime and subk. actions must be completed.  Notification provides all details of acquisition.

· SBA determines whether to accept reqt for 8(a) program.  Decision transmitted within 15 working days.  If accepted as a sole source, SBA advises contracting activity of 8(a) firm selected for negotiation (usu. recommended firm).  If competitive, will advise which regions (local buy) competition is limited to, or if national will identify at least two eligible sources.

· For repetitive acquisitions through 8(a), must be separate offers and acceptance.

Competitive 8(a) 
· Competitively awarded if:

· Reasonable expectation at least 2 eligible/responsible 8(a) firms will submit offers and award can be made at fair market price

· Anticipated award price incl. options will exceed 5M (manufacturing) or 3M (other)

· When acq. exceeds comp. threshold, SBA can use the reqt. for sole source 8(a) if:

· No expectation at least 2 eligible responsible 8(a) firms will submit offers at FMP

· SBA determines 8(a) Indian tribe is eligible/resp. and needs for bus. development

· SBA Associate Administrator for Minority Small Business and Capital Ownership may approve agency recommendation for competitive 8(a) below competitive thresholds if tech. competitions are appropriate or lg. number of resp. 8(a) firms are available.

Procedures
· Sealed bid or negotiated

· Offers solicited from those identified IAW SBA instructions (may be by CDB)

· SBA determines eligibility as of date of submission of initial offers including price

· Sealed bids - offerors ranked in order of their standing for award by PCO.  SBA considers eligibility in order of their standing.  Will advise PCO w/in 5 days.

· Negotiated - SBA considers eligibility when successful offeror has been established by agency, unless negative preaward raises doubts.  SBA will advise PCO of SBA’s willingness to certify competency using this 8(a) - NOT a COC.

· CO should request preaward survey of 8(a) firm if considered useful.  CO notifies SBA if results raise suspicion.  SBA has 15 days from notification to respond to CO if it will certify its competency

· If firm ineligible, SBA will notify the firm.

· Eligibility of 8(a) firm for competitive 8(a) award may not be challenged or protested by another 8(a)  or any other party

· However, CO or SBA may protest based on info brought to his/her attention

· Certified cost or pricing data may be obtained if needed

· If SBA requests audit assistance to determine reasonableness in a sole source buy, contracting activity shall furnish it to extent available

· 8(a) contract may not be awarded if price of contract results in price exceeding FMP

· If requested by SBA, CO shall make available data used to estimate FMP

· Negotiated contract price subject to concurrence by SBA.  In event of disagreement, SBA may appeal to agency head

· Sole Source:

· SBA is responsible for initiating negotiations with agency within agency est. times

· SBA’s contractor should participate.  When mutually agreeable, SBA may authorize contracting activity to negotiate directly with 8(a) firm.  

· SBA is responsible for approving contract and determining need for bond

· Competitive:

· CO conducts negotiations with competing 8(a) firms

Women Owned Small Businesses
Encourages use of women owned small businesses in subcontracting via a clause which goes in if contract exceeds small purchase limitations, except contracts for personal services and those performed outside US.  Clause states...”The contractor agrees to use its best efforts to give women-owned small businesses max. practical opportunity to participate...”

Small Business Competitiveness Demonstration Program
Has 2 Components:

1. Test of unrestricted competition in four designated industry groups (Construction, Refuse Systems and Related Services, A&E Services in Support of Other Than Military Construction or Family Housing, and Nonnuclear Ship Repair)

· AE services supporting mil. construction are exempt from SBCDP except for ESB set-aside reqt.  However, they shall be reviewed for possible award under 8a, be considered for ESB set-aside if est. value is less than esb reserve amount and less than 85K, be considered for small business set-aside (but not small disadvantaged business) if est. value is less than 85K

· No small business set-asides in 4 groups, but reserve some of the acquisitions for the new category of emerging small businesses (a small business whose size is no greater than 50% of numerical size applicable to SIC)

· Measures extent of participation of ESB

2. Test of enhanced small business participation in 10 agency targeted industry categories.  Aims to expand small business participation through continued use of set-aside procedures, increased mgt. attention, and specifically tailored acquisition procedures.

· DoD targets: pharmaceutical preparations, ammunition, ordnance, turbines and turbine generators, aircraft engines and parts, guided missiles and space vehicles, space vehicle equipment, tanks and components, search and nav. equip., communication services

· Runs from 1 Jan 89 to 30 Sept 96.

Pilot Mentor Protégé:
Purpose
To provide incentives for DoD contractors to assist small disadvantaged businesses in enhancing their capabilities and increase participation of small disadvantaged businesses in Govt and commercial contracts.  Qualified orgs. employing the severely disabled are also eligible.

Defs.

· Mentor firms:  Have at least one active subk. plan negotiated under FAR 19.7

· Protégé Firm:  small disadvantaged businesses or qualified orgs. employing severely disabled selected by mentor firms.

· Mentor/protégé agreement:  Establish assistance program for a protégé

· Incentives may be provided to mentor firms by DoD, including:

1. Reimbursement for developmental assistance costs through separate K, separately priced CLIN on a DoD contract, inclusion of cost in the OH pool.

2. Credit towards SDB. subk. goals for developmental assistance costs

3. A combo of reimbursement and credit

CONTRACT TYPES
1.  Discuss the various types of contracts and criteria for their use.

Types of Fixed Price Contracts:
Contractor agrees to deliver a specified end product on time, IAW specs., at agreed-to price, regardless of costs.  Suitable for commercial type products with reasonable definite functional or detailed specs.  PCO can est. adequate price competition, or reasonable comparisons on same/similar buys, or valid cost/price data.

· Firm Fixed Price (10M major/25M nonmajor R&D, USD(A))

· No adj. to price based on costs; max risk on contractor; min. administrative burden

· For commercial products; definitive specs; CO can est. F&R price; price competition; price comparison on same/similar; available cost/price data; performance uncertainties identified, impact assessed/

· Fixed Price Level of Effort (PCO/BOCO)

· LOE for period of time on work stated in general terms

· Payment based on effort, not results (product usually report)

· Investigation, study in specific R&D area

· Set forth LOE in 3 columns: Category of labor, # hours negotiated, loaded rates

· Can pay by hour if mere effort is deliverable

· SMC limit <$100K, approved by PK if over

· We don’t readjust; they keep if they’ve performed well

· Dif. between LOE/T&M:  LOE can’t “redetermine”; T&M pay only what they did.

· Fixed Price with Economic Price Adjustment (PCO)

· Revision based on occurrence of specified contingencies. Adj. based on increase/decrease from agreed to published/established prices, actual specified costs of labor or material, cost indices of labor or material 

· Include threshold above/below baseline which must be exceeded to trigger adj.

· Doubt about stability of market/labor conditions

· Identify specific contingency which would otherwise be priced

· Should restrict to industry-wide contingencies

· If no C&P data, must get data to verify base from which adj. will be made

· Bilateral mod. based upon agreed to index; ktr. originated

· Times negotiable; at least annually

· Fixed Price with Prospective Price Redetermination (SAF/AQC)

· FFP for initial period; prospective redeterm. at stated time for subsequent periods

· Can negotiate F&R for initial period (longest), not subsequent (@ least 12 mos.)

· Negotiations show FFP not feasible, FPI not more appropriate

· May have ceiling price based on eval. or uncertainties

· Should provide for contractor to assume reasonable risk

· Ceiling price may be adj. only by operation of clauses for equitable adj.

· Each line item has ceiling price

· Supported by cert c/p data

· Redermination will occur at planned times

· Acctg. system adequate

· Procurement history demonstrates fluctuating price env. in excess of DRI index

· Material content subject to unusual econ. factors

· Fixed Price with Retroactive Price Redetermination (SMC/PK)

· Fixed ceiling price, retroactive price redetermination within ceiling after K. completion

· R&D of $100K or less

· F&R FFP can’t be negotiated; amount and short performance period make use of any other FP type impracticable

· Award after negotiation of billing price that is F&R

· Acctg. sys. adequate for redetermination

· Redeterminations will occur at planned times

· Ceiling negotiated to reflect adequate risk share

· HCA approves use in writing

· Fixed Price Incentive Firm Target (PCO/BOCO)

· Provides for adjusting profit by formula based on relationship of final negotiated cost to total tgt. cost

· Cost, sched., performance incentives available.  Must incentivize costs.

· FFP not suitable

· CLINs may have separate incentive provisions

· Ktr’s assumption of degree of cost risk provides positive profit incentive

· D&F showing contract type is likely to be less costly

· Billing prices established as interim basis of payment.  May be adjusted within ceiling at request of either party when apparent target will be missed.

· Tgt. cost; tgt. profit; ceiling price (% of costs); sharing arrangement 

· PTA: cost at ceiling price, point at which contractor assumes resp. for costs

· (Ceiling price - Tgt. price)/Govt share + Tgt. Cost

· Use interim billing price for progress pmts.

· Adequate acctg. system

· Adequate cost/price info for estimated targets.

· Fixed Price Successive Targets (PCO/BOCO)

· C/P info not sufficient to permit negotiation of realistic firm tgt. and profit before award

· Sufficient info to negotiate initial tgt.

· Assurance additional info will be available later to est. FFP or FPIF

· Reqts: 

· Initial tgt. cost

· Initial tgt. profit

· Initial profit adj. formula used to est. the firm tgt. profit, includes ceiling and floor for firm tgt.

· Initial negotiation followed by specified production pt., where negotiation conducted to finalize tgts., considering cost experience.  Can result in FFP or formula for est. final price using a firm tgt. cost and profit.

· Adequate acctg. system

· Adequate c/p info for initial tgts., but not firm tgts.

· D&F for K type

Types of Cost Contracts:  Provides for pmt. of allowable incurred costs to extent provided in contract.  Estimate of total cost for purpose of obligating funds and establishing a ceiling the contractor may not exceed except at risk w/o approval of  PCO.  Used when uncertainties involved in performance don’t permit costs to be estimated with sufficient accuracy to use any type of FP contract.  Requires adequacy of acctg sys., appropriate Govt. surveillance to ensure efficient methods, D&F by CO that K will be less costly than any other; impractical to obtain supplies/services w/o use of K type; statutory limit on fee (R&D CPFF 15%, Prod/Svcs. 10%, A&E 6% of est. const. cost).


· Cost Reimbursement

· No fee

· For R&D, esp. with education, nonprofit

· Facilities

· Adequacy of acct. sys, appropriate Govt surveillance, D&F likely to be less costly

· Cost Sharing

· No fee

· Reimbursed only for agreed-upon portion of allowable costs

· Contractor agrees to absorb portion of costs in expectation of benefits (Tang)

· Cost Plus Fixed Fee

· Negotiated fee fixed at inception of contract

· Fee d/n vary with actual costs

· Fee may be adjusted as result of changes in work

· Permits contracting when risk otherwise too great but provides only minimum incentive to control costs

· R&D, preliminary exploration, level of effort unknown

· Development/test and CPIF not practical

· Normally not used in development of major systems once prelim. exploration studies and risk reduction indicate high probability development is achievable and Govt has est. reasonable firm performance objectives

· Adequate acctg. sys; surveillance; D&F; agency head/designee (PCO) has signed D&F establishing basis for application of statutory price or fee limitation

· Two types:

· Completion:  Goal to target for scope of work and specifies an end product which must be completed and delivered within cost as a condition for payment of full fee

· Term:  Used for early R&D, general scope of work, level of effort for stated time.  If performance is sat., fixed fee is payable at end of stated time following contractor cert. LOE has been expended.  Renewable for further periods is new acquisition.

· Cost Plus Incentive Fee

· Initial development - tie incentive to factor other than cost

· Subsequent - tie to cost

· Negotiate tgt. cost, tgt. fee, max. fee, min. fee, share ratio

· Converts to CPFF at max. and min.

· RIE equal to range of costs where share ratio applies

· Subject to statutory limitation at max. fee, most optimistic cost for initial calculation

· Advanced development and test programs when CR is necessary and target cost/fee adj. formula can be negotiated that will motivate

· Possibly for initial production runs

· May include technical performance or schedule incentives as well as cost

· If high max. fee, should be correspondingly low min. fee

· Cost Plus Award Fee

· Not feasible nor effective to devise predetermined objective incentive tgts. applicable to cost, tech. performance or schedule

· Likelihood of meeting acq. objectives enhanced by using tool to motivate ktr. to exceptional performance, and Govt. can eval. performance and conditions under which it was achieved.

· Efforts/cost reqd. to monitor and eval. performance are justified by expected benefits

· Number of eval. criteria and reqts. differ greatly.  Try to improve performance in stated areas, but not at expense of mission reqts.

· Eval. at stated intervals

· Partial pmt. of fee shall generally correspond to eval. periods

· Fee is a base amount  (may be 0, not more than 3%) fixed at inception and award amount based on judgmental eval. by the Govt sufficient to provide motivation for excellence in performance in areas as quality, timeliness, tech. ingenuity, SUBJECTIVE areas.

· Fee is based on Govt judgment, unilateral and not subject to Disputes

· Max fee must comply with statutory limits at time of award

· Expected benefits/contract period sufficient to warrant additional admin. effort/cost

Indefinite Delivery Contracts:  (Def. quantity, requirements, indefinite quantity).  Permit Govt stocks to be maintained at min levels and provide direct shipment to users.  Indef. qty. and reqts. also permit flexibility in quantities and delivery scheduling and ordering of supplies or services after reqts. materialize.  Indef. qty. contracts limit Govt’s obligation to the min. qty. specified in contract.  Reqts. contracts may permit faster deliveries when production lead time is involved, because contractors are usually willing to maintain limited stock when Govt will purchase all reqts from contractor.

· Definite Qty

· Definite quantity for fixed period, with deliveries scheduled at designated locations upon order.

· Used when def. qty. of supplies or services will be required during k. period and;

· Supplies/services are regularly available or will be available after a short lead time

· Reqts. Contract

· Fill all actual purchase reqts. of designated Govt activities for specific supplies or services during a specified contract period, deliveries scheduled by placing orders with the contractor

· CO states realistic est. total quantity in solicitation and resulting contract.  Est. is not necessarily qty. that will be ordered, but is based on most current info. available.

· Contract shall state, if feasible, the max. limit of the contractor’s obligation to deliver and the Govt’s obligation to order.  Also may specify max/min quantities under each order and during a specified time

· Indefinite Quantity

· Indef. qty within stated limits of specific supplies or services to be furnished during a fixed period, with deliveries scheduled by placing orders

· K requires Govt to order and contractor to supply at least stated minimum qty. of supplies or services and not to exceed a stated max.

· Min. qty must be more than nominal qty. but should not exceed amount Govt is fairly certain to order

· K may also specify max/min per order and max during specific period of time

· Used when Govt cannot predetermine above specified min. the precise quantities of supplies/services reqd. during contract period.  Funds obligated for stated minimum, then during each delivery order.

· Time and Material

· Acquire supplies/services on basis of hourly labor rates including wages and OH, GA, profit AND materials at cost (including material handling costs).

· Used only when not possible to est. accurately the extent or duration of work or to anticipate costs with any reasonable degree of confidence

· Govt. surveillance - no positive profit incentive for cost control or labor efficiency.

· In in approved acq. plan, can have BOCO sign D&F; if not, PK

· Contract includes ceiling price contractor exceeds at own risk

· Labor hour

· Same as time and material w/o material

· Letter contracts

· Prelim. instrument authorizes contractor to begin manufacturing supplies or performing services

· Govt interests demand contractor begin immediately, negotiating definitive contract not possible to meet requirement

· If based on price comp., CO should include overall price ceiling in letter k

· Each contains negotiated definitization schedule incl.

· Dates for submission of price proposal, C/p data (if reqd.), make or buy plans, subk. plans

· Date for start of negotiation

· Tgt. date for definitization w/in 180 days after date of letter k or before completion of 40% of work, whichever is first

· PCO can (w/approval of head of activity) determine reasonable price subject to Disputes (first exhaust all reasonable efforts)

· Max. Govt liability shall be est. amt. necesssary to cover contractor’s reqts. for funds unde Lim. of Govt Liability before definitization.  Shall not exceed 50% of est. cost of definitive k unless approved in advance by official authorizing use

· 0-5M (DSM/SSM) or PD; >5M (PEO) or (SMC/CC)

· Approval request to issue letter k submitted through PKC to PEO or SMC/CC.  Authority to issue expires 15 days after approval

· NTE ceiling

· Used only after head of contract activity or designee determines in writing that no other contract type is suitable

· Can’t commit Govt to definitive contract in excess of funds available at time letter k executed

· Can’t enter ito without competition when comp. reqd.

· Can’t amend to satisfy new reqt. unless that requirement is inseparable from existing letter k.

· Basic Agreement

· Instrument of understanding between agency and contractor including agreed-to clauses which will be incorporated into future contracts.  Not a contract by itself.

· Substantial number of separate Ks may be awarded to a particular contractor during a period, past problems with contractor/negotiations

· Can be used with negotiated FP or CP contracts

· Includes clauses reqd. by statute, EO, etc. 

· Provides for discontinuance upon 30 days notice by either party

· Reviewed annually; newer if reqd.

· Changed only by modifying agreement itself, not by a contract incorporating the reqt.

· Discontinuance won’t affect prior contracts

· COs of one agency should obtain/use BAs of another agency to max. extent possible

· Don’t cite appropriations/obligate $

· Don’t imply agreement to place orders

· Can’t restrict competition

· Don’t mention other contracts incorporating the agreement

· In contract, do include scope of work, pricing, delivery terms.

· Incorporate BA by reference (include amendments)

· Include other clauses not covered by BA

· If existing contract is modified for new acquisition, shall incorporate most recent agreement; parties may agree for newest agreement to cover just modification or all work.

· Basic Ordering Agreement

· Instrument of understanding with terms and clauses for future orders, description of supplies or services to be provided, methods for pricing, issuing and delivering future orders.  NOT a contract

· Expedites contracting for uncertainties when specific items, qtys., prices not known at time of agreement, but substantial number of reqts. are anticipated

· Reviewed annually

· Before ordering, PCO shall

· Obtain competition

· If placed after comp, ensure BOA is not prejudicial to others

· Obtain J&As, D&Fs and any other reqts. as if order were independent of BOA

· Incorporate by reference provisions of BOA

· Synopsize if reqd.

· Make no final commitment nor authorize procedure unless prices established, unless order est. a ceiling price.

· If order unpriced, ktr. must submit prices within 30 days, but NLT 60 days

· Each order individually closed

· Must give ordering offices enough info for contracting reporting reqts.

· If PCO goes unilateral on price, must notify ktr. of disputes procedure

· Reps. and certs must be submitted

· Obtain BOA order numbers from PKX

· Don’t state or imply agreement to place future contracts

· BOA may not exceed 3 years. CO, with approval of Chief of Contracting Office, may extend for up to 2 years

· Not for major systems, major mods. or major O&M

2.  Compare FP contracts with cost reimbursement. 
TYPES OF FIXED PRICE CONTRACTS
Describe the major types of fixed price contracts and when the use of each is appropriate.
Types of Fixed Fee Contracts:


Firm Fixed Price

Fixed Price Level of Effort

Fixed Price with Economic Price Adjustment

Fixed Price with Prospective Price Redetermination

Fixed Price with Retroactive Price Redetermination

Fixed Price Incentive Firm

Fixed Price Successive Targets

 CPAF CONTRACTS
1.  When would a CPAF contract be appropriate?

· Govt wishes to motivate and reward contractor for management performance in areas which cannot be measured objectively and where normal incentive provisions can’t be used, e.g., logistics support, quality, timeliness, ingenuity, cost effectiveness.

2.  Describe the contents of an Award Fee Plan.

· FDO is identified

· Award Fee Review Board Members are identified by position

· Performance monitors

· Evaluation criteria for each category of performance (E, VG, G, Marg., SubMarg.)

· Eval. periods and fee amounts available

· Allow for use of interim evals.

· Describe general procedures AFRB will follow

· List weights, if any to be applied

· Ktr. must always be given the eval criteria and relative weights

· Include copy of Award Fee Plan in DRFP and RFP

3.  Describe the responsibilities of the FDO and the PCO.

· FDO approves membership, appoints chair of AFRB

· Award Fee Plan coordinated with SCCO before FDO approval

· FDO decisions are final, should quickly be communicated to ktr.

· Within 45 days after each eval. period, FDO will provide written decision to ktr.  Within 15 days, CO shall unilaterally modify contract

· Sufficient funds must be committed for initial award fee period 

· Unearned fee may be rolled over (supplies)
LABOR HOUR/TIME AND MATERIALS CONTRACTS
1.  When are these contracts appropriate?

2.  How do they work?

OVERRUNS
Discuss PCO responsibilities and actions when notified of an overrun.
Occur when ktr. can’t complete reqd. effort within est. cost

· Don’t encourage ktrs. to use their own $ to support OR.

· Request ACO provide est. of interim funding reqd. to assure continuation of performance pending decision of Govt. to fund OR (sounds like incremental funding)

· PCO shall:

· Not issue mods. for new work, changes to existing work, or time extensions until resolution of OR or addl. funds available

· Notify PM to determine if supplies/services still reqd., and if funding still available

· Notify ktr. in writing to provide:

· Latest date by which add’l. funds may be obligated to continue k. w/o Govt. caused delay

· Reason for increase

· Cost breaksown by element of cost of total est. OR, clearly showing changed elements

· Orig. Est. / Cost to date / Cost to complete / Revised est. / Adjustment

· Involve PKF if over $5M or CPIF sharing arrangement changes

· Fund or Not Fund.  Promptly notify ktr. in writing of basis of determination to initiate term. action

Under CR, CO may issue:

· Change order, direction to repair/replace defective items, or issue a term. notice without immediately increasing funds available, since contractor is not obligated to incur costs in excess of cost of contract or funds allotted..

· PCO shall ensure availability of funds for directed orders

· PCO may direct any increases in est. cost or amount allotted for sole purpose of funding term. or other specified expense

ON CR overruns:

· Applicable clauses are LOF and LOC

· When notified of pending OR, CO shall obtain programming/funding info. pertinent to completion

· Notify contractor add’l funds allotted/est. costs increased

· Contract not to be further funded, ktr. should forward proposal for adj. of fee based on % of work complete 

· Contract terminated

· Govt considering; contractor entitled to stop work when fund limit reached

If notified late, CO shall:

· Determine date by which ktr. should have provided notice

· Determine reason for OR, with burden of proof on ktr.

· Consider whether OR could have been foreseen

· Address requests for OR funding on completed contracts on case-by-case basis

· Place basis for decision in file and furnish copy to PKC

· If PCO refuses to fund, notify contractor, giving reasons for refusal.  Copy to PKC.

· Coord. with ACO

TERMINATION
Discuss the circumstances when the Government may terminate a contract (for default).

1. Failure to perform

2. Failure to make progress so as to endanger performance

3. Failure to meet material reqts of the contract unless excusable delays, such as:

· acts of God

· acts of Govt (GFP problems)

· fires/floods/epidemics

· quarantine restrictions

· strikes

· freight embargoes

· unusually severe weather (particular to that portion of the country)

4. Contractor’s actual or anticipated failure to perform its contractual obligations.

5. CO may reinstate with written consent of contractor if  determined supplies/services still required and reinstatement is advantageous to the Govt

6. Per notice reqts of the T4D clause, Govt may terminate a contract if the contractor fails to:

· Make delivery of the supplies/services within time specified in contract

· Perform any other provision of the contract

· Make progress such that failure endangers performance of the contract

7. Govt not liable for the contractor’s costs on undelivered work and is entitled to the repayment of advance and progress payments applicable to that work (Fixed price)

8. Before paying for completed work and material Govt takes possession of, CO shall consider:

· Are payment bonds enough to cover all lienor’s claims

· Require contractor to submit statements from laborers and materiel supplier disclaiming any lien rights to supplies and material

· Obtain agreement from Govt, contractor and lienors ensuring release of the Govt from any potential liability to contractor or lienors

· Withhold from amount due what is necessary if above don’t work

Before terminating, CO shall consider:
1. Terms of the contract

2. Specific failure of the contractor and reasons

3. Availability from other sources

4. Urgency of need, time required to reprocure vs. time of delivery from delinquent contractor

5. Degree of essentiality of the contractor in the Govt acquisition program and the effect the T4D will have on the contractor’s capability as a supplier under other Govt contracts

6. Effect of a T4D on the contractor to liquidated guaranteed loans, progress payments

7. Any other pertinent facts

When contractor has defaulted by failure to deliver or perform within specified time, no cure notice or show cause notice necessary before termination.  However, if Govt has taken any action construed as a waiver of delivery or performance date, CO shall send notice establishing new delivery date.  Notice will reserve Govt’s rights under the Default Clause

If contractor fails to perform other provisions of contract (failure to provide performance bond) or fails to make progress as to endanger performance, the following actions shall be taken:

· Issue Cure Notice - Required by default clause.  Used when contractor has endangered performance.   Specifies failure to perform.  Allows contractor 10 days to cure.  If not cured, send show cause.  If not 10 days remaining on performance, go straight to a show cause.

· After 10 days (immediately on expiration of delivery period) issue show cause.  Brings to the attention of contractor possible T4D.  Notice calls contractor’s attention to liabilities in a T4D and requires contractor to show cause why contract should not be terminated for default.

· Used for actual delinquency

· Advises contractor of his rights under T4D clause

· No prior Cure Notice is required if contractor failed to deliver

· If CO fails to act in a timely manner, the Govt. gives up rights to T4D (forbearance) and must reestablish those rights

If T4D is imminent, CO shall provide a notice to the surety.  Copy of the T4D sent to the surety.

If a small business, the CO must provide copy of both notices to the small business specialist and SBA regional office closest to the contractor.

If T4D appropriate, termination notice shall include:
1. Contract # and date

2. Acts or omissions constituting the default

3. Contractor’s right to proceed further under the contract is terminated

4. Contractor will be held liable for excess costs of reprocurement

5. CO has determined failure to perform is not excusable, contractor has right to appeal under Disputes Clause

6. Govt reserves all rights and remedies provided by law or under the contract

7. Notice constitutes a decision that the contractor is in default as specified and contractor has right to appeal (Disputes Clause)

Consider Alternatives to Termination for Default
1. Revised delivery schedule

2. Permit contractor to continue via another business arrangement (possible novation)

3. Execute a no-cost settlement if...

· Contractor will accept

· No GFE

· No outstanding payments, debts or obligations

4. When balance is <5K, should not be T4C but completed

Repurchase against contractor account:
1. Decide whether to reprocure before termination notice is issued (usually)

2. Reprocure as soon as possible

3. Repurchase at reasonable price (compete if possible)

4. If buying more than termination quantity, treat whole buy as a new acquisition

5. Contractor only responsible for excess costs on terminated quantity

6. Contractor can file under Disputes Act to BCA or Claims Court

7. Excess funds from the defaulted contract may be retained and used to fund the reprocurement PR even though the funds may have been prior year money

8. After completion and final payment of the repurchase, the CO shall make written demand for the excess, giving consideration to increases or decreases due to transportation, discounts, etc.

Unreasonable delay in reprocurement, reprocurement on the basis of a specification which is materially changed, or reprocurement prior to the issuance of the default notice to the contractor may release the contractor from liability for additional costs.

If a contract does not contain a T4D Clause, a breach of contract pursued in court is a possibility.  UCC could protect Govt rights

T4D of CR contract:
· Costs of preparing settlement proposal are not allowed

· Contractor is reimbursed for allowable costs and fee is reduced

· Does not allow for excess reprocurement costs

Repurchase contracts are not subject to advertising requirements, and CO may let contracts by means he deems to be reasonable and in the best interest of the Govt.  Does not have to accept lowest price, can consider delivery, etc.  Conditions imposed upon the repurchase generally are:

1. Must be done in reasonable amount of time.

2. Items must be as similar as practical to the defaulted items in quality, units and specs.

3. Terms should essentially be the same as the original contract terms.

Examples of other excess costs defaulted contractor might be liable for are:

· Moving GFP to new contractor’s facility

· Expense of added inspection and freight charges

EXTRA:
Reasons for T4C:

1. No longer a valid requirement

2. Lack of funds

3. Improper award

4. Best interest of the Govt.

5. T4D conversion

6. Obsolete 

Termination Notice:

Required for both T4D and T4C.  Sent by certified mail, return receipt requested or hand carried with written receipt/acknowledgment from contractor.  This is a contract modification, issued by the TCO (Express authority by warrant).  Notice shall state:

· Contract is being terminated (for Default or Convenience)

· Contract clause cited

· Effective date of the termination

· Extent of termination (partial/full)

· Any special instructions

· Steps contractor should take to minimize impact on contractor’s workforce

Contractor Responsibilities After Termination Notice:
1. Stop work on terminated portion

2. Stop placing subcontracts/orders under terminated part

3. Terminate all subcontracts on terminated part

4. Advise TCO of special circumstances which may prevent work stoppage

5. If partial, perform continued work and submit REA if increase in cost of continued part

6. Protect/preserve and deliver Govt property in contractor possession

7. Advise TCO of legal actions by terminated subcontractors

8. Settle outstanding liabilities

9. Submit prime settlement proposal

10. Dispose of termination inventory as directed by TCO

Termination Costs:


T4C

T4D

CR
1. All costs not prev. paid
CR
1. Same


2. Cost of Subktr. settlement

2. Same


3. Reasonable costs of settlement of the work terminated

3. No


4. (% of the work completed)*fee= new fee

4. Fee proportionate to #del/total # reqd


5. 

5. Same


6. Claims by Govt against K and sale of items

6. Same




7. No way to collect reprocurement costs






FP
1. Contract price for completions
FP
1. Same


2. Costs incurred in the performance:

· Of work terminated, including initial costs and prep. expenses

· Cost of settling/paying sub. term. Settlement proposals

· Profit, unless ktr. would have sustained a loss

2. May pay for manufacturing materials

3. Govt may withhold sum the CO determines to be necessary because of outstanding liens or claims

4. Govt is not liable for undelivered work; only what it may pay for manufacturing materials


3. Deduct unliquidated progress pmts.

4. If contractor owes Govt., contractor shall pay excess on demand plus interest from date excess received from Govt to date of repayment

5. Contractor liable for excess reprocurement costs unless caused by defective subktr. through no fault of subktr; then ktr. not liable for excess repro costs unless supplies could have been obtained from other sources in sufficient time for ktr. to meet deliv. sched.

TCO Responsibilities:
1. Promptly hold a conference to develop program for effective settlement

2. Direct action required of prime subcontractor

3. Examine prime settlement proposal and subs where appropriate

4. Promptly negotiate settlement with prime

5. Settle by determination if can’t settle by negotiation

6. Recommend release of funds to PCO

 CLAIMS
Discuss how a claim is handled.

· Contractor informally requests payment or other adjustment

· Typically a Request for Equitable Adjustment 

· Breakdown in negotiation

· CO denies request in part or in whole

· May culminate in unilateral decision (e.g., definitization of UCA)

· Upon denial, may technically be considered “in dispute”.

· Dispute:  A disagreement between contracting parties concerning a question of fact arising under a contract which, if not disposed of by agreement, will result in a final decision by the PCO.

· Mere designation of an REA as a Claim and submission of certificate will not constitute assertion of a claim in absence of a dispute between contractor and Govt.  For dispute to exist, must be evidence of a disagreement of controversy between parties.  (Henderson Electric Col, GSBCA 5958, 81-2 BCA para. 15,241, exchange of correspondence and prior negotiations were sufficient indication of dispute)

· However, Ed K. says issue is not in dispute until CO’s final decision is appealed.  Go figure.

· Contractor asserts formal claim (100K certification requirement) 

· Claim:  Written demand or assertion by one of the contracting parties for a sum certain, adjustment or interpretation of contract terms or other relief arising under or relating to the contract.

· Tech Data and ADR claims must be certified, regardless of values

· Claim is certified as follows (aggregate amount is absolute value):

1. Made in good faith

2. Accurate and complete

3. Reflects contract adjustments for which contractor believes Govt is liable

· Interest paid from date of receipt of properly certified claim

· CO documents files with evidence of date of receipt of any submission from ktr. deemed to be a claim

· Per Disputes Act, CO has 60 days in which to render decision on Claim

· CO shall:

· review facts

· secure assistance from legal/others

· prepare written decision, to include:

· description of claim

· reference to pertinent contract terms

· statement of fact, agreement and disagreement

· statement of PCO’s decision, w/support

· Copy of decision to ktr (cover letter and contract mod., if needed)

· If <100K, w/in 60 days after receiving written request.  If >100K, w/in 60 days or notification of when decision will occur

· If undue delay by PCO, ktr. may request BCA to direct CO

· Failure to issue a decision is deemed a denial, eligible for appeal

· CO refers proposed final decision with complete contract file to AFMCLC/JAB for review before sending to contractor (mandatory if over 100K)

· Ktr. required to continue performance

· CO has no reqt. to render final decision on claim >100K if within 60 days he notifies ktr. of defective certification

· Appealed to Board of Contract Appeals (90 days) or US Claims Court (12 months)

· AFMCLC/JAB represents USAF before ASBCA

· CO sends notice of appeal to ASBCA and envelope to JAB if ktr appeals directly to ASBCA

· Copies of appeal and envelope to both BCA and JAB if appeal filed directly to PCO

· CO assembles Rule 4 file (Rule 4 of ASBCA rules)

· No legal opinions, intra or inter Govt documents w/o concurrence of JAB

· Local JA review/approval prior to sending

· If appeal to US Claims Court

· CO notifies JA 

· Assists JA in preparing litigation report

· CO sends AFMCLC/JAB copy of all notices of appeals to US Claims Court. Thereafter, CO gives assistance as requested by HQ USAF/JACL (they’ll handle in US Claims Court)

PROTESTS
1.  What is a protest?

A written objection by an interested party to a solicitation, award or proposed award.  An interested party is an offeror or prospective offeror who has a direct economic interest in award or failure to award a contract.

2.  Where can a protest be lodged?

· Agency

· Agency:  Alleged improprieties in solicitation.  Protest must be received before bid opening or closing date of receipt of proposals.  

· All other agency cases must be filed within 10 working days of knowledge of basis of the protest (e.g., debrief), or from when you should have known the basis, whichever is earlier.

· Notify potential offerors; request extension of offers

· GAO

· GAO:  “One day rule” states that the contractor must provide the agency a complete copy of the protest within one working day of filing with the GAO.  

· The “10 day rule” states that the agency must be notified of protest filed with GAO within 10 calendar days after award.  If notified after 10 calendar days, the contractor does not have to stop work, unless it is determined 1.) the award may be invalidated and 2.) delay in delivery or performance will not be prejudicial to the Government.

· SAF/AQCX notifies field agency (CO deals with SAF/AQCX, not GAO)

· Immediately after notice by GAO, agency notifies contractor if award made, or all parties eligible, providing copies of protest with directions to communicate with GAO

· GAO general:

· Hearings may be held by GAO at request of agency, protester, or other interested party

· SAF/GCP represents AF on any protest involving hearing

· GAO decision recommendation issued w/in 90 days from protest filing date

· GAO may issue protective order to limit release of particular documents if documents contain privileged info or release would create competitive advantage

· GSBCA (Under Brooks Act for ADP Purchases)

3.  What are the contracting officer’s responsibilities when a protest is received before award?  After award?



Agency (only)



GAO

Preaward
Do not award unless PCO det.

Do not award unless



1.  In best interest of Govt.

1.  Urgent and compelling



2.  Urgently required


2.  Award likely w/i 30 cal. days



3.  Delivery or



3.  GAO notified of agency’s decision



performance will be unduly 

to award



delayed by failure to award

Postaward
Keep working unless PCO det.

If notified w/in 10 calendar days, do not 

1.  Award likely to be invalid

continue work unless



2.  Delay in delivery or performance
1.  Urgent and compelling, or



would not be prejudicial

2.  Govt’s. interest, and








3.  GAO notified








If notified after 10 calendar days, may








continue unless:








1.  Award likely to be invalid








2.  Delay in delivery or performance








would not be prejudicial.

EXTRA:
Agency report:  Submitted by agency w/in 25 days of notice by GAO, or 10 days if GAO determines express option

1. Copy of protest

2. Offer submitted by protesting offeror

3. Offer being considered for award or which is being protested

4. All evaluation documents

5. Solicitation

6. Abstract of offers or relevant portions

7. Other documents agency determines to be relevant

8. PCO’s signed Statement of Facts (recommendations, response to allegations)

9. List of parties being provided copies of the report

10. Document Release Memorandum

11. Any documents specifically requested by protester

Tab 1:  Memorandum of Law (contains only releasable facts - anything else goes into supplemental statement)

1. Pertinent facts

2. Legal issues raised by protest

3. Legal rules cited by GAO and courts

4. Briefly sets forth desired results

5. If possible protest will be sustained, should have a statement of justification of why protest is valid

6. Should read like GAO decision and contain necessary citations to protest decision

Tab 2:  PCO’s Statement of Facts (releasable facts only)

1. Chronology of events, discussion of issues

2. Findings/Actions/Recommendations

3. Any additionaly evidence/info necessary to determine validity of protest

4. Fully responsive to allegations

5. Type solicitation, #, date

6. Goods/Services description

7. Contracting office name

8. Description of decision protested

9. Date bids due

10. Date BAFOs

11. Date Award

12. Protester info (Amt. bid, language of exception, disputed facts)

Tab 3:  The Protest

1. Document Release Memorandum:  Documents not released in their entirety to protester or other interested party must be identified and reasons given for redacting.  Prepared with assistance of JA.

2. Protest Costs:  Pending determination of constitutionality, a recommended award of protest costs may be paid, but such payments are subject to recoupment.

GSBCA

· Interested parties may protest ADP acquisition

· Protester provides protest to PCO same day as GSBCA

· W/in 1 working day, agency shall give written or oral notice to all parties solicited or from whom bids/offers were received

· List given within 5 working days after receipt of protest to GSBCA and SAF/GCP

RIGHTS IN TECH DATA
Explain the various types of rights in data and in what situations they apply.
Technical Data:
Computer Software:

Unlimited
Unlimited

GPR
GPR under SBIR

Limited
Restricted

Unlimited rights (technical data or computer software):  Rights to use, duplicate, release or disclose in whole or in part, in any manner and for any purpose whatsoever, and to have or permit others to do so.  

· Unlimited rights in technical data may be obtained when:

1. Developed exclusively with Govt. funds

2. Performance of experimental, R or D work specified as element of performance under Govt K

3. Form/fit/function data of items/components/processes prepared/required under Govt k/subk

4. Manuals/instructional material (other than detailed mfg./process data and commercial computer software documentation) prepared or required under a Govt contract or subcontract necessary for installation, operation, maintenance or training

5. Corrections/changes to Govt furnished data/sw

6. Otherwise publicly available or released without restriction

7. Govt has negotiated unlimited rights

8. Data previously delivered subject to limited rights or GPR which have expired

· Unlimited rights in computer software obtained when:

1. Developed exclusively at Govt expense

2. Resulting from performance of experimental, R or D work specified as an element for performance under a Govt. contract

3. Computer databases prepared under a Govt contract when:

· information supplied by the Govt

· information in which Govt has unlimited rights

· information in public domain

4. Corrections/changes to GF software

5. Software in public domain or normally furnished by contractor without restrictions

Govt Purpose Rights (Technical Data or Computer Software under SBIR):  Royalty-free rights to use, duplicate or disclose data (and computer software under SBIR) in whole or part, in any manner for Govt purposes only, and to have or permit others to do so (after agreeing to terms of Standard Nondisclosure Agreement) for Govt purposes only -- not commercial.  To encourage commercial utilization of technologies developed under Govt contracts.  Usually for a stated period of time.  GPR may be obtained when needed for competitive reprocurement.  Don’t use GPR when:

· There are a large number of competitors (ie, spares)

· The data must be published.

Standard Nondisclosure Agreement:  Must be signed by each contractor receiving technical data provided with GPR.  The contractor agrees to use only for Govt purposes.

Limited rights (Technical Data):  Rights to use, duplicate or disclose technical data in whole or in part, by or for the Govt, with the express limitation that such technical data shall not,  without permission of the party asserting limited rights, be:

1. released or disclosed outside the Govt

2. used by a party other than the Govt

3. used by Govt for manufacturing of same or similar CSW (remember, tech data includes CSW documentation which may allow another to develop/maintain a CSW package)

Technical data purchased with limited rights may be released or disclosed if:

1. Necessary for emergency repair and overhaul

2. A release or disclosure of technical data (other than manufacturing or process data) to a foreign govt. that is in the interest of the Govt and required for evaluation or information

3. No further release, disclosure or use

4. Contractor or subcontractor must be notified

Limited Rights are obtained to unpublished technical data developed exclusively at private expense provided they are properly marked and not described under unlimited rights.  If the Govt needs greater rights to technical data developed at private expense, additional rights may be negotiated and stated as a separate CLIN.  Greater rights shall not be negotiated unless:

1. There’s a need for disclosure outside Govt, such as the development of additional sources and

2. If the specified rights are required for reprocurement, the anticipated savings from competition are likely to exceed acquisition cost of the technical data and rights

Before acquiring greater rights, the Govt. must consider: 

1. Govt or contractor developing alternate items, components or processes

2. Obtaining a commitment by the ktr. or subktr. to qualify additional sources

Technical data developed with mixed (Govt and private) funding:
This tech data shall be supplied to the Govt as if it were developed entirely at private expense as long as the contractor provides the notice under -7013.  The PCO shall then negotiate rights.  If contractor does not supply notice, Govt shall have unlimited rights in the tech data and shall have met obligation to negotiate.

Restricted rights (R1) in computer software:  Rights that apply to computer software and include, as a minimum, the right to:

1. Use software with computer for which it was acquired

2. Use software with backup computer if the computer for which it was acquired in nonoperative

3. Copy computer programs for safekeeping or backup

4. Modify CSW or combine with other software.  Those portions of the derivative software incorporating restricted rights software are subject to same restricted rights.

· The restricted rights legend must be placed on the computer software. 

· The restrictions must be in human-readable form and must be in the computer software documentation.

· Must have contract number and name of contractor

· When CSW is developed at private expense and acquired with restricted rights, the associated CSW documentation will be acquired with limited rights

Restricted rights in commercial software (R2 Rights):
1. Title and ownership remains with contractor

2. Use may be limited to primary/back-up computer

3. Unauthorized release to third parties is prohibited except that release to prime contractors and other agents of the computer facility is acceptable if 3rd parties agree to R2 rights

4. Computer may be transferred, back-ups permitted.  Can modify software and documentation, but unmodified portion retains restricted rights. 

Commercial computer software and related documentation developed at private expense may be leased or a license may be purchased by the Govt.

Establishing rights:

· Ltd. rights: PCO includes in contract, unless grounds to question validity of assertion.  Assertions subject to Govt review/challenge IAW Validation of Restrictive Markings on Tech Data Clause

· If ktr. requests exclusive commercial rights otherwise delivered w/unlimited rights, CO should agree unless Govt’s use of data would make proteciton of ktr’s rights unduly burdensome.  Accomplish by deferring delivey or ordering of data, or by agreeing to accept data with GPLR for period of time.

Negotiation:
· Factors: Acq. strategy, timing, funds, economic life of item

· Situations: negotiate ltd. or GPR; revert to unlimited at later date

· Time periods: When negotiated for either ltd. or GPR, shall be expressed in contract as date certain, normally NLT 1 year and NGT 5 yrs. after 1st production delivery to Govt of tech. data or CSW to which tech. data pertains.

Unlimited/limited/GPR are standard license rights for tech data.  Anything else negotiated from use of mixed funding requires approval of chief of contracting office.

Markings:
1.  Add’l clauses required if Rights in Tech. Data and Computer (-7013) is included

· Restrictive Markings on Tech. Data; Identification of Tech Data

2. PCO may withhold pmt. under Tech Data-WH of Pmt Clause for failure to est., maintain, follow adequate marking procedures (up to 10% of contract value)

3. Unmarked tech. data is considered unlimited

4. Ktr. may request permission to place markings on tech data up to 6 mos. after delivery at own expense, if:

· Omission inadvertent

· Use of markings was authorized

· Govt relieved of liability

Nonconforming Markings:
If authorized by contract to furnish with restrictive markings and received with nonconforming markings, tech data shall be used according to proper restriction and contractor shall be required to correct.  If ktr. fails to correct w/in 60 days, Govt personnel may correct at ktr. expense and use data accordingly

Validation:
1. Govt should review validity of any asserted restriction of tech data deliverable

2. Should be accomplished before acceptance, but no later than 3 years after final pmt. or delivery of tech. data

3. PCO may challenge unjustified markings if reasonable grounds, but only if 3 year period hasn’t expired.  But, Govt may challenge restrictive marking at any time if tech  data

· Is publicly available

· Has been furnished to Govt w/o restrictions

· Has been otherwise made available w/o restrictions

4. PCO must allow ktr. to support assertion or restriction before challenging

Prechallenge Request for Info:
1. Prior to making written determination to challenge, PCO may request ktr. to explain basis.

2. If reasonable grounds exist to challenge, or contractor doesn’t justify or respond in reasonable time, CO shall challenge IAW Validation of Restrictive Markings on Tech Data

Challenge:
1. Send notice to contractor of challenge

2. Ktr. must respond within 60 days

3. If contractor fails to submit response, PCO issues final decision IAW Disputes Clause

· Govt agrees to be bound by restrictive markings for 90 days from final decision

· Ktr. agrees if it intends to file suit in US Claims Court, it will notify PCO w/in 90 days

· If ktr. fails to appeal to ASBCA, file suit in US Claims Court, or notify of intent to file suit, Govt may cancel or ignore restrictive markings

· If notice of intent to file suit received w/in 90 days (US Claims Ct), Govt agrees it will be bound by restrictive markings.   If ktr. fails to file suit w/in 1 yr. after final decision, Govt will no longer be bound.  (Head of agency may state urgent/compelling circumstances to unbind earlier)

4. If ktr. responds and PCO feels restrictive markings are justified, CO shall issue decision to ktr. sustaining validity of restrictive markings and state Govt is bound

5. If CO determines after receipt of response that markings are not justified, CO issues final decision to contractor IAW Disputes Clause w/in 60 days of receipt of response

Remedies:
1. Reduce progress pmts.

2. Withhold final pmt.  Tech. Data - Withholding of Pmt. Clause permits w/h up to 10% of price

3. Terminate

4. Reduction in price/fee

Deferred Delivery/Deferred Ordering
Expensive to prepare/store/maintain

1. Deferred delivery is when contract requires delivery, but has not est. a time for delivery

· Deferred Delivery of Tech Data and Computer Software shall be included

· Defer delivery until 2 yrs. after acceptance of all items or term., whichever later

2. Deferred Ordering of Tech Data used when potential need exists.

· PCO may order any tech data or s/w generated as part of performance up to 3 yrs. after acceptance

Technical data:  recorded information, regardless of form or method of recording, of a scientific or technical nature (including computer software documentation).  Types are unlimited, Government Purpose License Rights, and limited.

Computer software:  Computer programs and databases (unlimited, restricted).

Unlimited rights:  Use, disclose, duplicate or release.

GPR:  Use, duplicate or disclose for GP only, or to permit others to do so (must sign Standard Nondisclosure Agreement).

Limited Rights:  Use, duplicate or disclose within Government with express limitation that such data shall not be 1.) Released, disclosed outside Government, 2.) Used by a party other than the Government, or 3.) Used by Govt to manufacture same or similar, without permission of the party asserting limited rights.

Restricted rights:  1.) Use with computer for which it was acquired; 2.) Use on backup computer if other is down; 3.) Make one backup or archive copy; 4.) Modify or combine, but keep same rights.
