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61st CONS Newsletter – Autumn 2004

Welcome to the autumn addition of our quarterly newsletter.  We hope your year-end closeout activities are progressing as planned.  The purpose of this publication is to enhance the acquisition process by ensuring all supported organizations and their personnel are sufficiently informed of appropriate regulatory and procedural requirements and current acquisition policies.

The information provided is not intended to be used as a substitute for regulatory guidance.  In all cases when there may be a conflict between this guide and regulatory direction, the regulatory direction will be followed.

MORITORIUM ON MICROSOFT PRODUCTS

E
ffective immediately, the air force is declaring an immediate moratorium on all new purchases of Microsoft software products from sources other than the new Air Force-wide MS-ELA due to the potential for significant cost avoidance.  This moratorium applies to all active Air Force, Air Force Reserve, and Air Force National Guard organizations including acquisition programs.  Organizations excluded from this moratorium are the Air Force Academy, Air University, and Air Force Medical Services using academic or DoD license agreements.  Also excluded are purchases for computers that are not Intel-compatible (e.g. Apple).  This moratorium applies to all other new contract actions, license renewals and software assurance including purchases using a Government Purchase Card.
There are certain procedures you must follow when obtaining hardware/software for the Government.  For further details, please contact the 61st Communications Squadron.
PURCHASING GOLF CARS AND LOW SPEED VEHICLES

G

olf cars (not golf carts) are small utility conveyances that are incapable of exceeding 20 mph. They are only subject to state and local requirements regarding safety equipment for use on military installation public roads. Low Speed Vehicles (LSV) are any four-wheeled conveyance with a top speed greater than 20 

mph, but less than 25 mph. LSVs are classified as motor vehicles and must meet specific Federal Motor Vehicle Safety Standards (49 CFR 571.500) to operate primarily on military installation public roads. LSVs must be equipped with specified headlamps, stop lamps, turn signal lamps, reflex reflectors, parking brakes, rear view mirrors, windshields, seat belts, and vehicle identification numbers. 

Golf cars and LSVs will be purchased IAW AFMAN 23-110, USAF Supply Manual and AFI 91-207, Air Force Traffic Safety Program. Purchase requests will be processed through Base Supply. Purchase requests will be coordinated through Base Ground Safety. Utility carts purchased for use on Air Force installations will meet all safety requirements. Golf car and LSV purchase requests will be coordinated through Base Transportation Office. (Reference AFI 24-301, paragraph 6.28). Failure to comply is a violation of AFI 64-117, paragraph 4.3.5.3.1. 

THE BONA FIDE NEED RULE

T

he bona fide needs rule is a fundamental principle of appropriations law, widely applicable to acquisitions of goods and services and the associated obligation of funds.  Yet, it is among the least understood of the myriad of rules that pertain to a contract award.  The rule often becomes the focus of increased attention during the last quarter of a fiscal year.  This article provides a brief overview of the rule and its application.

What is the bona fide needs rule?

The bona fide needs rule is a rule of appropriations law.  It mandates that a fiscal year’s appropriations only be obligated to meet a legitimate—or bona fide—need arising in (or sometimes before) the fiscal year for which the appropriation was made.  It restricts this year’s appropriated funds from being used to fund next fiscal year’s requirements.  Annual funds appropriated for Fiscal Year 2004 (FY2004) are to be used to fund a legitimate or genuine FY2004 need … and are not to be used to fund a need the agency won’t genuinely have until FY2005.

What is the applicability of the rule?

The rule applies not only to contracts, but to all federal government activities carried out with appropriated funds, including contract, grant, and cooperative agreement transactions.  It is applicable to both annual and multi-year funds.  Annual funds are funds appropriated for a specific fiscal year, while multi-year funds are available for obligation for a definite period of time that exceeds one fiscal year.
How is the rule applied?

The rule sounds simple enough and can be simple to apply … when the entire transaction—contract award, performance or delivery, and payment—occurs during the same fiscal year. For example, if an agency has a requirement for ten desktop computers for new employees and is able to award a contract (or order) obligating funds, take delivery, and make final payment during the same fiscal year, compliance with the bona fide needs rule is clear.  Proper adherence to and implementation of the rule, however, become more challenging as requirements overlap fiscal years.  Even more challenging is the proper application of the rule for services.

Conclusion

The bona fide needs rule is a fundamental principle of appropriations law, widely applicable to acquisitions of goods and services and the associated obligation of funds, yet often misunderstood and misapplied.  Knowledge and understanding of the rule—particularly heading into the fiscal year-end—can provide insight into both the limitations and opportunities surrounding the crafting of an effective and appropriate acquisition strategy for meeting your organization’s needs.
EMERGENCY CONTRACTING SUPPORT

C

onsider this scenario. "Its 10 P.M., and after putting in several hours of overtime, you are going through your facility to ensure it is secure. During your walk-through you discover that a water line has broken and water is rapidly spreading through the building. You can't find a shut-off valve and now Government equipment is in danger of being damaged. During the course of the confusion it is determined that the Government does not have in-house capability to resolve the problem."

Do you know who should be contacted and how to contact the right person to assist you? Unfortunately, this type of scenario is all too common. But fear not, we in the 61st CONS stand ready to assist you with your every need, even after normal duty hours and on weekends. Should you require after hours assistance, please contact the Los Angeles AFB Command Post at (310) 363-2353. The Command Post has a list of contracting personnel who are available any time their assistance is required. Remember, we are standing by to assist you. HELP IS ONLY A PHONE CALL AWAY!!

WHAT IS A PROTEST?

A

 protest is an objection, submitted by an interested party in writing, protesting a solicitation for offers, the cancellation of a solicitation, or the award or proposed award of a contract.  Protests are also known as “bid protests”, “award protests” or “protests against award.  A protest can be filed for a variety of reasons, but more than likely for some perceived impropriety in the acquisition process.

A protest can be filed with the procuring agency (61 CONS, for this article), the Government Accountability Office (GAO), the US Court of Federal Claims, or the US District Court.  Protests filed with the procuring agency can be before or after the award of a contract, while a protest filed with the GAO can be filed within 10 calendar days after the ground for the protest are known or should have been know.  There are detailed timing rules for each protest type.

Why is this important to you?  A protest can stop procurement of the goods and services you required and ordered DEAD in its tracks.  Federal law requires the suspension of efforts to procure goods and services until the issues raised by the protest have been resolved.  For example, if your organization ordered a bicycle, a potential vendor can protest because he/she feels the acquisition should be set-aside solely for a particular category of vendor (i.e., small business or veteran-owned small business).  Of course there are exceptions to the requirement to halt the procurement, however it is not something that should be entered into lightly.  The written request must detail why contract award is justified, be for urgent and compelling reasons or is determined, in writing, to be in the best interest of the Government
Protests, costing only the cost of a stamp to file, are not all that common, but when the do occur can have a direct impact on when your requirements are delivered.

VENDOR PRODUCT DEMONSTRATIONS

A
 vendor product demonstration can occur when firm or vendor solicits an AF organization to use or sponsor a demonstration of its products and/or services.  If you are contacted for such a purpose, and are so inclined, your first action should be to contact the 61st Contracting Squadron.

We will provide you with a Hold Harmless (HH) Agreement to be signed by both the contractor and the sponsoring activity.  After signature this agreement will be returned to Contracting for the attachment of a cover letter and distribution to the parties.  The sponsoring activity will make the necessary arrangements to take delivery of the equipment to be tested or secure a facility/location to house the show (Community Center, The Club, etc).

All that is left is for the equipment to be used according to the terms of the agreement or for the show to take place.  End of story!!

For additional information, contact Mr. Will Strozier at 363-5115.
PURCHASE FURNITURE

A

re you in the market for some furniture?  Decided what kind you want?...Systems, modular, or stand-alone?  Figured out where you go to order it?  Base Supply or Contracting?  Well, no matter what your answers to the above questions are, unless you receive a waiver from Federal Prison Industries, Inc. (UNICOR), you must purchase your furniture requirements from UNICOR.  The Federal Acquisition Regulation (FAR) subpart 8.6, makes UNICOR the mandatory preference for supplies listed in its “Schedule of Products.  Catalogs detailing UNICOR’s products are available for research at Base Supply or via the Internet at www.unicor.gov.


If after careful review, you, in all sincerity, determine nothing in UNICOR’s product line will meet your specific requirements, you must obtain a waiver from UNICOR prior to submission of your purchase request to 61st CONS.  UNICOR will consider requests for waivers based on:

· Documented disparities in price

· Inability to meet reasonable delivery dates, and

· Disqualifying variations in function and “match.”


Waiver requests are submitted UNICOR’s Customer Service Center in Lexington, KY. By mail or various means of electronic transmission.  Each waiver request is evaluated on a case-by-case basis by one of its regional Marketing Consultants here in California.  Systems furniture waivers are handled by the Systems Project Group located in Washington, DC.  More information on waiver request procedures is available from 61 CONS at 3-5088.


Any purchase request received in 61st CONS to purchase from a source other than UNICOR items listed in UNICOR’s “Schedule of Products” must be accompanied by the required waiver.  Any request not adhering to this policy will be returned to the originator.


Oh, by the way!!.. To answer some of the above questions.  If you want to order stand-alone furniture, you order it directly from 61 CONS either using the Government-wide Purchase Card or AF Form 9, Request for Purchase.  Systems and modular type furniture is ordered procured in the same manner, via either the GPC or AF Form 9.

SAFEGUARDING ACQUISITION INFORMATION

I

t can be almost as difficult to develop a good habit, as it is to break a bad one.  Protecting acquisition information must become part of your daily routine, not just something you do when contractors are around.  Here are a few pointers to keep in mind.

1. Arrange your office to keep unescorted visitors out.  Always inform your coworkers when you are escorting a contractor into your area.  This allows everyone to limit conversation as necessary.

2.
Keep documents disclosing the government estimate face down on your desk.  Should you leave your desk for a few moments, the information is not on display to anyone passing by.

3. Close your computer file or turn the screen down before leaving your area so information is not on display.  Don’t rely on your screen saver to do it for you.

4.
Do not indulge in speculation with your contractor over the intended use or destination of items being purchased.  This is particularly important when acquiring items for contingency mission.  Contractors do not need to know “Why an item is being ordered priority,” or “why such a large amount is being required this time,” or “which of our missions the item is supporting.

Bottom line—do not disclose information to anyone who does not have the need and the right to know.

SOLE SOURCE/BRAND NAME JUSTIFICATIONS

T

he Federal Acquisition Regulation defines Full and Open Competition as “the process by which all responsible sources are permitted to compete”.  It further defines sole source as “a contract for the purchase of supplies or services that is entered into, or proposed to be entered into by an agency, after soliciting and negotiating with only one source”. 

Under Simplified Acquisition Procedures, if the price is considered fair and reasonable, competition is not required for any acquisition of supplies or services not exceeding $2,500 (micro-purchases).  When the acquisition falls between $2,501 and $100,000, however, a reasonable number of sources must be solicited, unless the contracting officer determines only one source is available.  

Ordinarily three quotes would suffice for this type of acquisition.  However, there are two primary reasons (among other possible reasons) for determining supplies or services are reasonably available from only one source:

· Urgency

· Only One Available Source

A sole source justification letter signed by the two-letter commander or equivalent must accompany customers’ requests for sole source acquisitions.  The justification must be attached to the purchase request when submitted to 61st CONS.  After reviewing the justification letter, the contracting officer will certify that the justification is accurate and complete to the best of their knowledge and belief.  This certification will serve as written approval of the justification.  The text of the letter must include:

1) A brief nontechnical description of the supplies/services to be acquired.

2) A clear and concise statement regarding the circumstances justifying the sole source position.

If “urgency” is cited as the justification, the letter must explain the mission requirement driving the time constraint and why only one contractor can meet the requirement.  If the justification cites the unique capabilities possessed by only one contractor, state reasons why no other contractor has or can obtain these capabilities and why they are essential for contract performance.  You should also state any other reasons which cannot practically be avoided for the exclusion of other potential sources.

The justification letter should include a concluding statement that the proposed sole source is the only known source that can satisfy the Government’s requirements.

MISCELLANEOUS

Your comments and suggestions for improvements or topics for discussion are cordially invited.  Forward them to 61 CONS/LGCP or contact us at (310) 363-6983.
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